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L INTRODUCTION

1. On October 10, 2002, the Commission adopted a Notice of Proposed Rulemaking
(NPRM) initiating a review of its international regulatory policies governing the relationship
between United States (U.S.) and foreign carriers in the provision of U.S.-international services.'
Because of increasing competition in the U.S.-international marketplace, decreasing settlement
and end-user rates, and growing liberalization and privatization in foreign markets, the

! See International Settlements Policy Reform; International Settlement Rates, IB Docket Nos. 02-324, 96-

261, Notice of Proposed Rulemaking, FCC 02-285, 17 FCC Rcd 19954 (2002) (NPRM).
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Commission sought comment in the NPRM on whether reform of existing international
regulatory requirements would be appropriate to bring further benefits of more cost-based calling
prices and innovative services to U.S. customers® of international telecommunications services.

2. In this Order, we find that the U.S.-international market has been undergoing
changes in recent years. There has been increasing competition on many U.S.-international
routes accompanied by lower settlement rates and calling prices to U.S. customers. There also
exists the potential for further development of competition as a result of emerging means of
routing international traffic that do not involve the traditional carrier settlement process. At the
same time, settlement rates on most routes continue to be above cost and there exists the
continued potential for anticompetitive conduct and other forms of market failure. On balance,
we find that the changes now unfolding in the U.S.-international market permit us to adopt a
more limited application of our regulatory framework accompanied by competitive safeguards to
protect U.S. customers against anticompetitive behavior. We continue to believe that, where
there is vigorous competition, market forces are causing international termination rates to move
toward cost on many routes. We conclude that reforming our rules to remove our International
Settlements Policy (ISP) from benchmark-compliant routes will give U.S. carriers greater
flexibility to negotiate arrangements with foreign carriers. We believe that doing so will
encourage market-based arrangements between U.S. and foreign carriers that will further our
long-standing policy goals of greater competition in the U.S.-international market and more cost-
based rates for U.S. customers. Moreover, we retain our benchmarks policy but plan to subject it
to further evaluation as to whether future modifications are warranted. We are also concerned
about the increasingly high mobile termination rates that are being charged to U.S. carriers and
their effect on U.S. consumers. Accordingly, we believe it is imperative that we continue to
evaluate the nature and effect of mobile termination rates on U.S. customers and what responses
are available to the Commission. In addition, we will continue to respond to carrier complaints
in this area if foreign mobile termination rates charged to U.S. carriers are not consistent with our
general accounting rate principles.

IL. BACKGROUND

3. The Commission requested comment in the NPRM to obtain further information
about the competitive status of the U.S.-international marketplace and the current effectiveness
of its International Settlements Policy (ISP) and its accounting rate policies,” including those of
International Simple Resale (ISR) and the benchmarks policy.4 Additionally, the Commission

2 For purposes of this proceeding, reference to “U.S. customers” includes residential, business, and

government “end-users” of international telecommunications services. We recognize that the telecommunications
costs of end-users such as business customers are passed on to final consumers of goods and services within the
United States.

3 An accounting rate is the price a U.S. facilities-based carrier negotiates with a foreign carrier for handling

one minute of international message telephone service, or IMTS. Each carrier’s portion of the accounting rate is
referred to as the “settlement rate” that represents a terminating access charge. The settlement rate is equal to one-
half of the negotiated accounting rate under the framework of the International Settlements Policy. The settlement
rate represents the bundled provision of an international half-circuit, international gateway switching, and the fee for
domestic termination at either end point.

4 See NPRM, 17 FCC Red at 19977-78, 99 43 & 44; In the Matter of International Settlement Rates, 1B
Docket No. 96-261, Report and Order, FCC 97-280, 12 FCC Red 19806, 19904-05, 9 216 (1997) (Benchmarks
Order); Report and Order on Reconsideration and Order Lifting Stay, 14 FCC Rcd 9256 (1999) (Benchmarks

(continued....)
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sought comment on proposals to reform the ISP, and on safeguards that may be necessary to
accompany reform.” It also requested comment on whether foreign mobile termination rates
pose harm to U.S. consumers, and what action, if any, the Commission should take to address the
. 6

issue.

4. In the NPRM, the Commission requested information about the U.S.-international
market for International Message Telephone Services (IMTS) and requested comment on
whether market changes make it possible for more limited Commission regulatory intervention.
The Commission inquired whether competition has developed in both the U.S.-international and
foreign-end markets to an extent sufficient to consider the Commission’s regulatory policies ripe
for reform; whether anticompetitive concerns continue to exist and if so, in what manner; and
whether the development of new technologies and services have significantly changed the
market for U.S.-international telecommunications services.

5. The Commission additionally sought comment on reform of its accounting rate
policies, including ISR and the benchmarks policy.” It asked whether further reform of the
Commission’s ISR or benchmarks policy would be appropriate, as the Commission was at that
time completing the final transition period of the benchmarks policy. Specifically, the
Commission sought comment on whether it should consider revision or elimination of the
benchmarks policy, as the benchmark rates are considerably above actual cost-based rates, in
order to encourage more cost-based settlement rates. The Commission adopted its accounting
rate policies to complement the ISP to protect U.S. consumers from anticompetitive conduct and
abuses of market power by foreign carriers.® In particular, because termination rates are a major
component of consumer calling prices, the Commission’s accounting rate policies’ goal is to
achieve more cost-based termination rates for U.S.-international traffic. As discussed below,
these regulatory efforts, along with the progress of market forces internationally and the
development of new technologies, have resulted in lower average U.S.-international termination
rates and lower consumer calling prices.’

6. Furthermore, the Commission inquired in the NPRM whether foreign carriers may

(...continued from previous page)

Reconsideration Order); aff’d sub nom. Cable & Wireless P.L.C. v. FCC, 166 F.3d 1224 (D.C. Cir. 1999). In 1991,
the Commission concluded that through the encouragement of International Simple Resale, or ISR, it could
introduce competitive forces on routes that would place downward pressure on U.S.-international settlement rates.
See Regulation of International Accounting Rates, CC Docket No. 90-337, Notice of Proposed Rulemaking, FCC
90-265, 5 FCC Rcd 4948 (1990) (ISR NPRM); Further Notice of Proposed Rulemaking, FCC 91-158, 6 FCC Rcd
3434 (1991) (ISR FNPRM); First Report and Order, FCC 91-401, 7 FCC Red 559 (1991) (ISR Order). ISR involves
the provision of switched services over resold or facilities-based private lines that connect to the public switched
network at either end-point. Instead of U.S. carriers paying for the use of half of a shared circuit to a foreign point
through traditional settlement payments, U.S. carriers under ISR arrangements may connect or lease a complete or
whole circuit end-to-end to the corresponding foreign carrier’s network and pay a negotiated rate for termination of
services on the foreign network that does not comply with the strict requirements of the ISP. See 47 C.F.R. § 63.16.

> See NPRM, 17 FCC Rcd at 19968-77, 99 22-42.

6 See NPRM, 17 FCC Rcd at 19979-81, 99 45-51.

! See NPRM, 17 FCC Rcd at 19977-78, 99 43-44.

8 Benchmarks Order, 12 FCC Rced at 19863, § 116.
? See infra § 111
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be exercising market power in their pricing of termination services on foreign mobile networks,
thus eroding the benefits of lower international termination rates to U.S. consumers.'® The
Commission noted the increasing concern about the general issue of high mobile termination
rates among foreign regulatory authorities, as foreign mobile services and the number of
international calls terminating on mobile networks continue to grow.!" As the result of different
regulatory frameworks governing payments among countries for originating and terminating
calls on mobile phones,'? the Commission also expressed concern that U.S. consumers may be
unaware that they may incur surcharges associated with the cost of terminating U.S.-international
calls on foreign mobile phones. The Commission inquired on ways it may improve consumer
awareness.

7. In the NPRM, the Commission requested initial comments by December 10, 2002
and replies by January 9, 2003. Subsequent to the release of the NPRM, the Commission became
aware of actions taken by several foreign administrations to impose potential rate floors on
international termination rates, including U.S.-international accounting rates. Because the
NPRM specifically asked for comment on potential anticompetitive harms to U.S. carriers and
consumers from foreign carriers with market power, the International Bureau (Bureau) extended
the pleading cycle in order to allow interested parties an opportunity to include in their initial
comments any response to those developments and their effect on the policies under
consideration in the proceeding.”> The Bureau further extended the deadline for replies to
February 18, 2003 in light of the fact that foreign carriers and administrations filed a substantial
number of the initial comments in the proceeding and the electronic record at the time was
incomplete.'* In response to the NPRM, the Commission received twenty initial comments and
sixteen replies, along with several ex parte filings during the course of the proceeding."

III. REFORMING THE INTERNATIONAL SETTLEMENTS POLICY

8. As discussed below, we reform our U.S.-international regulatory policies to
reflect more appropriately market realities, including a recognition that the development of
competition varies from country to country and the potential still exists for abuses that could
harm competition and impede further benefits to U.S. customers.

A. Background

0. The Commission’s long-standing policy goals of regulation of the U.S.
international telecommunications market continue to be: (1) promoting competition in the global

10 See NPRM, 17 FCC Red at 19979-81, 9 45-51.

H See NPRM, 17 FCC Red at 19980-81, 99 48-50.

12 For example, in the United States, the common regulatory framework for payment of calls placed to mobile

phones is “Receiving Party Pays” or RPP. Under RPP, the mobile phone subscriber pays for both outgoing and
incoming calls to a mobile phone. Whereas, in a “Calling Party Pays” framework, the “calling party” is responsible
for payment of calls placed to mobile phones, and mobile subscribers are responsible only for their outgoing calls.

1 See Public Notice, DA 02-3314 (rel. December 2, 2002).

1 See Public Notice, DA 03-212 (rel. January 28, 2003). Additionally, on February 18, 2003, the FCC was
physically closed due to inclement weather; as a result, replies became due February 19, 2003.

13 See Appendix A.



Federal Communications Commission FCC 04-53

market; (2) preventing anticompetitive conduct in the provision of U.S.-international services
and facilities; and (3) encouraging foreign governments to open their markets, where competitive
market pressures exist.' The Commission has consistently maintained that effective competition
in the global market will bring the greatest benefits to U.S. customers, including lower
international calling prices, and better service quality and options. As the Commission has
previously concluded, competition mitigates anticompetitive harm and permits the Commission
to rely more on market solutions and less upon regulatory requirements.'’ Competition also
promotes more cost-based international calling prices; stimulates technological and commercial
innovatil%n; prevents inefficiencies in markets; and, encourages better service quality and

options.

10.  On U.S.-international routes where the risk of foreign market power abuse is low,
the Commission has made efforts to remove unnecessary regulations to further encourage the
development of market forces on those routes. To the extent that competition has not developed
sufficiently on some routes, the Commission has structured its rules to prevent foreign carriers
with market power from harming U.S. carriers and their customers.

11. The Commission also has made efforts to bring international settlement rates
closer to cost. In 1997, the Commission established benchmarks that govern the international
settlement rates that U.S. carriers may pay foreign carriers to terminate international traffic from
the United States."” The policy requires U.S. carriers to negotiate settlement rates at or below
benchmark levels established by the Commission. The Commission established its benchmarks
policy with the goal of reducing above-cost settlement rates paid by U.S. carriers to foreign
carriers for the termination of international traffic, where market forces had not led to that
result.** The Commission’s intent has been that U.S. customers receive the benefit of settlement
rate savings by carriers.”' Currently, of a total of 203 U.S..-international routes, 173 routes
(representing approximately 94 percent of U.S.-outbound international minutes) are in
compliance with the Commission’s prescribed benchmark rates.”> Of the 173 benchmark-
compliant routes, 91 routes (representing approximately 65 percent of U.S.-outbound
international minutes) are ISR-approved, as described more fully below.” Also, of the 173

o In the Matter of Market Entry and Regulation of Foreign-Affiliated Entities, IB Docket No. 95-22, Report

and Order, FCC 95-475, 11 FCC Rcd 3873 (1995) (Foreign Carrier Entry Order) at 3877,9 6. See also NPRM, 17
FCC Rcd at 19955,9 1 n.1.

17 See Implementation and Scope of the Uniform Settlements Policy for Parallel International

Communications Routes, Report and Order, CC Docket No. 85-204, 51 Fed. Reg. 4736 (1986) (ISP Order); Foreign
Carrier Entry Order, 11 FCC Red 3873 (1995).

18 See NPRM, 17 FCC Red at 19964, 9 15.
19 See, e.g., Benchmarks Order, 12 FCC Rcd at 19806, q 1.
20 Benchmarks Order, 12 FCC Rcd at 19862-63, 9 115. The Commission concluded that the benchmark rates

are necessary because, under the current international accounting rate system, the settlement rates U.S. carriers pay
foreign carriers to terminate U.S.-originated traffic are, in most cases, substantially above the costs foreign carriers
incur to terminate that traffic. Benchmarks Reconsideration Order, 14 FCC Rcd at 9256, 9 3.

2 Benchmarks Order, 12 FCC Red at 19930-32, 49 270-74.

2 See Commission’s annual Section 43.61 report “International Telecommunications Data” available at

http://www.fcc.gov/web/iatd/intl.html (Section 43.61 data or Section 43.61 annual report).
23

U.S. carriers on ISR-approved routes may enter into contracts for the exchange of traffic with foreign
incumbents outside the ISP.
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benchmark-complaint routes, 16 routes (representing approximately 31 percent of U.S.-outbound
international minutes) are fully exempt from the ISP.?

12. The ISP, which governs how U.S. carriers negotiate with foreign carriers for the
exchange of international traffic, is the structure by which the Commission has sought to respond
to concerns that foreign carriers with market power are able to take advantage of the presence of
multiple U.S. carriers serving a particular market.”> The Commission established the ISP in
order to prevent foreign carriers with market power from discriminating or using threats of
discrimination or other anticompetitive actions, against competing U.S. carriers as a strategy to
obtain pricing concessions regarding the exchange of international traffic (“whipsawing”).
Specifically, the ISP requires that: (1) all U.S. carriers must be offered the same effective
accounting rate and same effective date for the rate (“nondiscrimination”); (2) all U.S. carriers
are entitled to a proportionate share of U.S.-inbound, or return traffic based upon their proportion
of U.S.-outbound traffic (“proportionate return”); and (3) the accounting rate is divided evenly
50-50 between U.S. and foreign carriers for U.S.-inbound and outbound traffic so that inbound
and outbound settlement rates are identical (“symmetrical settlement rates™).*® In addition, the
“No Special Concessions” rule and certain filing requirements serve as safeguards against non-
price discrimination and reinforce the ISP conditions.”” Over time, the ISP and related

2 Of the 16 routes, 11 routes (representing slightly less than 31 percent of U.S.-outbound minutes) were also

approved as ISR routes.

» See NPRM, 17 FCC Red at 19956-60, 99 2-6. The ISP was formerly termed the Uniform Settlements
Policy, or USP. The USP initially applied to telegraph and telex services and evolved through Commission
decisions and practices. The intent of the USP was to ensure that U.S. carriers were treated fairly and that U.S.
customers received the benefits that result from the provision of international services on a competitive basis.
Among other things, the policy required uniform accounting rates and uniform terms for sharing of tolls. See, e.g.,
Mackay Radio and Telegraph Co., 2 FCC 592 (Telegraph Committee 1936), aff’d sub nom. Mackay Radio v. FCC,
97 F.2d 641 (D.C. Cir. 1938) (In the 1936 decision, the Commission denied an application for Section 214 authority
to serve Norway because the settlement terms would have permitted the Norwegian carrier to “whipsaw,” or engage
in anticompetitive behavior against, U.S. carriers by manipulating traffic flows and retaining a greater percentage of
the accounting rate.); Modifications of Licenses in the Fixed Public and Fixed Public Press Services, 11 FCC 1445
(1946); Mackay Radio and Telegraph Company, 25 FCC 690 (1951), rev’d on other grounds sub nom. RCA
Communications, Inc. v. FCC, 210 F.2d 694 (D.C. Cir. 1952), vacated and remanded, 346 U.S. 86 (1953); TRT
Telecommunications Corp., 46 FCC 2d 1042 (1974). In 1986, the Commission termed the USP the “ISP” and
extended its application to International Message Telephone Service (IMTS) in response to significantly greater
reported instances of “whipsawing.” The Commission also streamlined the filing of accounting rate modifications
and chose not to apply the ISP to enhanced services. See ISP Order, 51 Fed. Reg. 4736; modified in part on recon.,
Order on Reconsideration, 2 FCC Red 1118 (1987) (ISP Recon Order); Further Reconsideration, 3 FCC Rcd 1614
(1988) (ISP Further Recon).

2 47 C.F.R. § 43.51 (2002). See NPRM, 17 FCC Red at 19957, 9 3.

7 47 C.F.R. § 63.14 (2002). Generally, special concessions between U.S. and foreign carriers with market

power pose an unacceptable risk of anticompetitive harm in the U.S.-international services market, whereas, special
concessions between U.S. carriers and foreign carriers that lack market power may permit carriers to offer
innovative services that result in lower rates to U.S. customers. Policies on Foreign Participation in the U.S.
Telecommunications Market, Report and Order and Order on Reconsideration, IB Docket Nos. 97-142 and 95-22,
FCC 97-398, 12 FCC Red 23891 at 23957-65, 49 156-170 (1997)(Foreign Participation Order). The Commission
further narrowed the application of the “No Special Concessions” rule in the ISP Reform Order by partially
removing the rule as it applies to terms and conditions under which traffic is settled, including the allocation of
return traffic or “grooming” arrangements, on a route where the Commission removes the ISP. For example, the
“No Special Concessions” rule still applies to terms and conditions unrelated to the settlement of traffic, such as
interconnection of international facilities, private line provisioning and maintenance, and quality of service on routes
where the ISP is lifted. See 1998 Biennial Regulatory Review -- Reform of the International Settlements Policy and
(continued....)
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safeguards have proven successful in increasing the effectiveness of the Commission’s pro-
competitive policies and in protecting the public interest.**

13.  As the U.S.-international market and foreign markets have become more
competitive, the Commission has become progressively more deregulatory in its application of
the ISP. As the Commission recognized in the 1999 ISP Reform proceeding, the restrictions of
the ISP that are intended to protect the public interest may in reality hinder the ability of U.S.
carriers to negotiate more cost-based settlement rates and efficient terms in their agreements with
foreign carriers.”’ Indeed, because the ISP focuses on creating a unified bargaining position for
U.S. carriers, it denies U.S. carriers the ability to respond quickly to changing conditions in the
global telecommunications marketplace by preventing carriers from negotiating responsive and
flexible agreements with individualized rates and terms.™

14. The Commission sought to address these concerns regarding the potential
problems with the ISP structure by looking to where the benefits of the ISP structure appeared to
be outweighed by the potential harms and regulatory burdens. As a result, the Commission lifted
the ISP for agreements involving foreign carriers that did not have market power or on routes
where the termination rates for U.S.-international services were below a certain threshold.”' The
Commission found that in these cases, market forces were sufficiently competitive to justify
removing the strict requirements of the ISP on U.S. carriers.”> Consequently, under our current
rules, there are certain circumstances under which U.S. carriers can engage in flexible,
commercial arrangements with foreign carriers with market power on both U.S.-WTO and U.S.-
non-WTO routes™ through either International Simple Resale (ISR) arrangements or
arrangements wholly outside the ISP. For a carrier to offer ISR on a WTO-member route, the
Commission must find that carriers have demonstrated that at least 50 percent of the traffic is
being settled at or below the relevant benchmark level. On a non-WTO route, the Commission
must find that carriers have demonstrated that at least 50 percent of the traffic is being settled at
or below the relevant threshold and that U.S. carriers have equivalent opportunities to compete in
that market. Because the telecommunications markets in many of the non-WTO countries have
not yet been fully liberalized, few non-WTO countries are able to meet this high standard. **

15. Alternatively, a carrier can seek to have the ISP completely removed from a route

(...continued from previous page)

Associated Filing Requirements, IB Docket 98-148 and 95-22, CC Docket 90-337 (Phase II), Report and Order and
Order on Reconsideration, FCC 99-73, 14 FCC Rcd 7963 (1999) (ISP Reform Order) at 7994-98, 9 82-94. See
also Rules and Policies on Foreign Participation in the U.S. Telecommunications Market, Order on
Reconsideration, IB Docket No. 97-142, 15 FCC Rced 18158 (2000)(Foreign Participation Recon Order).

2 See NPRM, 17 FCC Rcd at 19970-71, 4 23-25; MCI Comments at 2; Telecom Italia Comments at 5.

» See, e.g., Flexibility Order, 11 FCC Red 20069-73, 913-27; ISP Reform NPRM, 13 FCC Red 15320, 99 9-
11; ISP Reform Order, 14 FCC Rcd 7972-73, 99 24-28.

30 NPRM, 17 FCC Rcd at 19968, 9 21.

3 See ISP Reform Order, 14 FCC Red at 7982, 9 52.

32 See ISP Reform Order, 14 FCC Red at 7982-83, 9 52-53.

3 For the purposes of this Order, the term “WTO route” refers to a route to a country that is a member of the

World Trade Organization (WTO).
3 See 47 C.F.R. § 63.16. See also AT&T Comments at 17; AT&T Reply at 5.
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by demonstrating that at least 50 percent of the traffic is being settled at least 25% below the
relevant benchmark level. To make this demonstration, the carrier must file a petition for
declaratory ruling that at least 50 percent of U.S.-billed traffic on the route is terminated in the
foreign market at rates that are 25 percent below the benchmark rate, or less.> Carriers must
include appropriate supporting documentation demonstrating that the route qualifies for
exemption from the ISP. The Commission issues a public notice upon the filing of such a
petition, and may, in each case, determine an appropriate deadline for filing comments. In some
cases, a carrier seeking to make a demonstration that 50% of traffic on a route is being settled at
or below the benchmark rates must rely on filings submitted by other carriers.*

16. In October 2002, the Commission initiated this proceeding to determine, among
other things, if it is timely to revise the current standards for the application of the ISP. The
Commission sought comment in the NPRM on the effectiveness of its current application of the
ISP to U.S. carrier arrangements with foreign carriers and on the current competitive status of the
market.”” The Commission also sought comment on whether the ISP is precluding further gains
to U.S. consumers, and to what extent, if any, the ISP is needed.® Further, the Commission
asked for information on whether its policies and rules support or discourage competition or
hinder U.S. carriers’ ability to achieve more cost-based rates. The Commission also sought
comment in the NPRM on whether the ISP remains important for particular routes, countries, or
types of countries in light of outstanding competitive concerns regarding “whipsawing” and
anticompetitive practices generally.”

17.  In particular, the Commission sought comment on three specific proposals to
reform the application of the ISP to U.S.-international routes: (1) removing the ISP from routes
approved for the provision of ISR;*’ (2) removing the ISP from benchmark-compliant routes;"'
and (3) removing the ISP from all U.S -international routes.* Although the Commission had
previously considered and rejected similar proposals in its 1999 ISP Reform Order,” in this
proceeding, the Commission sought comment as to whether it should revisit its conclusions with
respect to these proposals in light of recent experience with current regulatory structure and
changes in the global telecommunications market and other factors.

18. Current Regulatory Structure. In reviewing the experience the Commission has
gained in implementing the benchmarks policy and the current ISP and ISR policies, a number of
relevant facts come to light. As an initial matter, the Commission’s experience with alternate
accounting rate structures is considerably greater now than at the time of the 1999 ISP Reform
Order. At that time, the Commission had only modest experience with the exchange of

3 ISP Reform Order, 14 FCC Rcd at 7988, 9 65; 47 C.F.R § 43.51(e)(3) and referenced Note.
36 AT&T Comments at 14; CompTel Reply at 3.

3 See NPRM, 17 FCC Red at 19971, 9 27.

3# See NPRM, 17 FCC Red at 19970-71, 9 25.

¥ See NPRM, 17 FCC Red at 19971, 9 27.

40 See NPRM, 17 FCC Red at 19973-74, 99 34-35.

4 See NPRM, 17 FCC Red at 19973, 49 32-33.

A See NPRM, 17 FCC Red at 19972-73 99 30-31.

# See ISP Reform Order, 14 FCC Red at 7981-88, 99 50-65.
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international traffic outside the ISP. Prior to the adoption of the ISP Reform Order, the
Commission permitted ISR and accounting rate flexibility in limited circumstances. Only
approximately twenty routes were ISR-approved* and, although permitted under certain
circumstances, few if any other types of flexible accounting rate arrangements were established
on any other route.*’ Subsequent to the ISP Reform Order, however, the Commission
substantially approved more routes for ISR or flexible accounting rate arrangements. The
number of ISR routes expanded to 33 by the end of 2000; to 64 routes by the end of 2001; and to
81 routes by the end of 2002. Currently, 91 routes (out of approximately 203 routes world-wide)
are ISR-approved, and these routes represent approximately 65 percent of U.S-outbound traffic.*®
Moreover, during the last few years, the countries approved for ISR have expanded from a small
set of highly developed, mostly European, economies to include many developing economies
throughout Asia, South America, and Africa. For reasons described elsewhere in this Order, the
number of routes exempt from the ISP has grown more modestly, and currently includes 16
routes (11 of which are ISR-approved), representing approximately 31 percent of U.S.-outbound
traffic. As a result of these developments, the Commission has gained experience with alternate
accounting rate structures over the last several years and has expanded its knowledge from that
gleaned from a few routes with only a small share of international traffic to that derived from
many routes comprising the majority share of U.S. outbound traffic.

19.  Under our existing structure, we have retained the ISP as an option on ISR-
approved routes. On ISR-approved routes, it is our experience that the ISP has effectively been
superceded by the more flexible ISR structure. We are aware of no instances where carriers that
were allowed to negotiate ISR arrangements opted to file settlement agreements as ISP
agreements. Nor are we aware of any circumstance in which carriers on a route approved for
ISR opted to pursue an agreement under the ISP. Thus, for all intents and purposes, U.S. carriers
on ISR-approved routes no longer negotiate the terms and conditions for the exchange of
international traffic under the restrictions of the ISP.

20. The Commission’s experience with ISR-approved routes provides insight into the
effect that removing the ISP likely would have on settlement rates, because ISR-approved routes
are effectively operating outside the ISP. The key fact is that settlement rates have continued to
decrease substantially once a route has become ISR-approved. As shown in Appendix C, we
divided the 91 routes that are currently ISR-approved into six cohorts*’ based on the year in
which they were approved for ISR. The first cohort comprises routes approved in 1998 or
earlier; the second cohort comprises routes approved in 1999; the third cohort comprises routes
approved in 2000; and so forth, until 2003. Using historical data from the Commission’s annual

“ See “International Simple Resale” listing ISR-Approved Countries and the year in which they were

approved, at the International Bureau’s website at www.fcc.gov/ib/pd/pt/isr.html. (ISR -Approved List)

45 For instance, the Commission adopted rules permitting flexibility in our accounting rate policies in the

1996 Accounting Rate Flexibility Order and allowed U.S. carriers to negotiate alternative international settlement
payment arrangements that deviated from the ISP with any foreign correspondent in a country meeting the effective
competitive opportunities (ECO) test. See Regulation of International Accounting Rates, Docket No. CC 90-337
Phase II, Fourth Report and Order, FCC 96-459, 11 FCC Rcd 20063 (1996) (Accounting Rate Flexibility Order).

46 See ISR-Approved List, Section 43.61 annual report.

4 For the purposes of this Order the term ‘“cohort” refers to a group of individual routes having been

approved for ISR during a particular timeframe.
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International Telecommunications Data report, we computed the change in the settlement rate*®
for each route over the relevant time period and the average annual change for each cohort.*” For
routes approved for ISR during or prior to 1998, the average annual decrease in rates from 1998
to 2002 was 12 percent. For routes approved for ISR during 1999, the average annual decrease
in rates from 1999 to 2002 was 13 percent. For routes approved in 2000, the average annual
decrease in rates from 2000 to 2002 was 19 percent. Finally, for routes approved in 2001, the
average annual decrease in rates from 2001 to 2002 was 25 percent. It is not possible to
determine the change in rates for the 2002 or 2003 cohorts because the latest year for which data
is available is 2002. Thus, for all categories for which we have data, settlement rates decreased
robustly after approval for ISR. Moreover, for the 91 ISR-approved routes, there were only
seven routes where settlement rates did not decrease.

21.  Liberalization of Foreign Markets. We believe that increasing liberalization in
many foreign markets has been a factor in the lower settlement rates we have seen in the past few
years. Recent reports on the state of competition in foreign telecommunications markets show
decreasing costs for termination of international traffic and increased carrier participation in
many markets.”® According to Telegeography, the market share of non-incumbent international
carriers worldwide has grown from approximately 9.5 percent in 1997, when we adopted our
benchmark policies, to 31.8 percent in 2002, the latest year for which data are available.”’
Additionally, Telegeography surveyed the market shares of international carriers operating in 38
countries (including the United States) from 1989 to 2002. As of 2002, there was at least some
competition in the international telecommunications services market in each of the 38 countries,
i.e., in no case did any international carrier have 100 percent of the traffic. In 19 of the 38
countries, however, competition began only in 1997 or later (the first year the WTO Basic
Telecommunications Agreement took effect).’” According to the Organisation for Economic Co-
Operation and Development (OECD), this transition to competitive markets has led to lower
prices for many telecommunications services in OECD countries, which has brought increased
benefits to users and spurred increased economic development in many countries through lower

48 The computed statistic includes any surcharges, including mobile termination surcharges and operator

handling surcharges, and is most accurately characterized as “the payout to foreign carriers per U.S. outbound
minute.”
# In order to prevent large-volume routes from skewing the data in each category, we calculated simple
averages for each category, effectively giving each route in a given category equal weight.

30 Commission of the European Communities, Eighth Report From the Commission on the Implementation of

the Telecommunications Regulatory Package, European Telecoms Regulation and Markets 2002 (rel. Feb. 12, 2002)
(EC Eighth Report); Organisation for Economic Co-Operation and Development, OECD Communications Outlook
2003 (rel. June 2003) (OECD 2003 Communications Outlook); Organisation for Economic Co-Operation and
Development, Working Party on Telecommunication and Information Services Policies, Trends in International
Calling Prices in OECD Countries (rel. Dec. 2003) (OECD Trends Report).

o TeleGeography 2004. Global Traffic Statistics and Commentary, TeleGeography, Inc. (November 2003)

(Telegeography) at 64.

> Telegeography at 66-72. The countries include Austria, Belgium, Brazil, Colombia, France, Germany,

Greece, Hong Kong, Ireland, Israel, Italy, Mexico, Netherlands, Nigeria, Norway, Singapore, Spain, Switzerland,
and Taiwan.

11



Federal Communications Commission FCC 04-53

costs of telecommunications services and improved levels of service.”

22. Many U.S. carriers conclude in this proceeding that the U.S.-international market
is sufficiently competitive that we should modify the ISP.>* In addition, foreign carriers that
filed comments in this proceeding note the effects increased competition has had on their
domestic and regional telecommunications markets.”> Telecom Italia argues that the
liberalization process in Europe “has been completed and is producing significant choice
between operators and reduction of tariffs” and notes that there are more than 900 licensed
operators in Europe and that prices for international calls have decreased over 40 percent since
1998, while in some European countries prices have decreased by 65 percent.”® Other
commenters also note that the liberalization policies of foreign governments have complemented
our policies to accelerate competitive entry in many countries.”’

23. “Least-Cost” Routing and Technological Advances. Technological developments
since the mid-1990s, along with the Commission’s 1997 Benchmarks Order and liberalization in
foreign markets, appear to have placed pressures on bilateral settlement rates on many routes to
move toward cost.”® Commenters note that where carriers are unable to reach agreements to

3 OECD 2003 Communications Outlook at 17. In fact, at this time only one Organisation for Economic Co-

operation and Development (OECD) country still has a monopoly telecommunications market structure. OECD
2003 Communications Outlook at 28 (noting Turkey as the sole country, as of the report’s publication date, to have
such a market structure); OECD Trends Report at 4 (noting that “[i]nternational telecommunications carriers now
offer many types of discount options for users as a consequence of market liberalization and [the] development of
competition. ...The OECD average one minute rate with discount options in 2003 is 74% lower than the OECD
average standard rate in 1993.”) In the European Community (EC) markets, the number of local operators providing
residential services doubled between 2001 and 2002, with 50 new carriers providing infrastructure-based fixed
access operations. EC Eighth Report at 4. This level of competition has resulted in consumers in each of the EU
member states having a choice of providers for long-distance and international calls. EC Eighth Report at 10.
Furthermore, consumers in the EC have benefited from a 4 percent drop in international call prices during the same
period. EC Eighth Report at 4. According to these reports, it appears that, while the telecommunications market in
certain foreign countries is becoming increasingly competitive, outstanding competition issues remain, including
market access concerns and the regulatory implementation of “cost-orientation” and non-discrimination principles.
EC Eighth Report at 6; OECD 2003 Communications Outlook at 29-30.

> See, e.g., AT&T Comments at 11-12; Verizon Comments at 1; MCI Comments at 1; CompTel Reply at 1-

2; Verizon Reply at 1; MCI Reply at 1; AT&T Reply at 1; Letter from Nancy J. Victory, Assistant Secretary for
Communications and Information, U.S. Department of Commerce, to Michael K. Powell, Chairman, Federal
Communications Commission, Docket Nos. 02-234 and 96-261 at 1 (dated Aug. 5, 2003) (NTIA Aug. 5, 2003 Ex
Parte Letter).

55 Telecom Italia Comments at 4; Telefonica Comments at 4; Telecom Colombia Comments at 1; C&W

Comments at 8-9.

% Telecom Italia Comments at 4 (citing the European Commission 8™ Implementation Report of the

Telecommunications Regulatory Package, available at
http://europa.eu.int/information_society/topics/telecoms/implementation/annual_report/8threport/index en.htm).

> C&W Comments at 7-8. See also Sprint Comments at 3 (noting that its “current experience is that there are

now more ways to terminate international voice telephone calls to a particular destination.”) C&W argues that
innovative services and wireless substitution will likely continue to erode the dominant position of some foreign
carriers. C&W Comments at 8.

¥ The arbitrage practices known as re-file or re-origination route bilateral traffic through a third country to

take advantage of a lower termination rate between the third country and the ultimate destination country. As the
Commission has previously noted, these least-cost routing practices have eroded the stability of the bilateral
(continued....)

12



Federal Communications Commission FCC 04-53

achieve acceptable rates, it is often possible to find alternative means to deliver traffic via re-file
or re-origination practices that are pervasive in the industry.” In the Benchmarks Order, the
Commission noted that “[l]east-cost traffic routing is an economically rational response to
inflated settlement rates and will continue as long as carriers maintain excessive settlements.
The use of re-file and re-origination practices by U.S. carriers offers them least-cost routing
options that can result in cost benefits to U.S. carriers and customers. Since the adoption of the
Benchmarks Order, the resale “spot market” for the termination of U.S.-international traffic has
grown and appears to be a factor placing downward pressure on termination rates.’’ Moreover,
non-traditionally settled U.S.-international traffic such as Voice over Internet Protocol (VoIP)
may have a role in foreign carriers lowering their settlement rates.”” Alternative termination
arrangements, however, are not available to all countries and these services are receiving
increasing scrutiny from foreign governments. AT&T also argues that VoIP over international
routes cannot handle large traffic volumes and these technological advances may have
limitations in terms of availability and service quality.*> The OECD, however, points out that
VolIP is providing a lower cost competitive alternative.®* At this time, although we have no
comprehensive data on the extent of development of non-traditional termination arrangements on
a global basis, we believe that the use of non-traditional arrangements increasingly will become a
factor in a rapidly changing global telecommunications market.

960

24.  Potential Harms to Competition. Although lower rates generally exist where U.S.
carriers have the flexibility to negotiate arrangements in a competitive market, our experience
and the record in this proceeding also show that the potential for anticompetitive practices still
exists. These practices can take various forms, even in markets where competition is
developing.” Several commenters contend that anticompetitive concerns and harms will
continue to exist and that the Commission should maintain certain policies to mitigate their effect

(...continued from previous page)
accounting rate system and are economically rational responses to inflated settlement rates. Benchmarks Order, 12
FCC Rcd at 19811-12, 9 11.

3 MCI Comments at 3; Sprint Comments at 1, 3. But see AT&T Comments at 2 (noting that such

arrangements do not always provide sufficiently low rates and should not be viewed as a substitute for competition).

60 Benchmarks Order, 12 FCC Red at 19811-12, § 1.

ol For the purposes of this Order, we consider a “spot market” to be a market in which a commodity, in this

case termination services to various foreign countries, or currency is traded for immediate delivery. These services
may be provided through auction, or other market mechanisms, organized by a third party to the transaction and
delivered at the third party's point of presence through interconnection of buyers and sellers at the third party's
switch. Alternatively, suppliers of international termination services may offer such services directly to prospective
buyers through commonly agreed interconnection arrangements, without the intervention of a third party.

62 Verizon notes that these alternative arrangements often involve lower costs to terminate traffic. Verizon

Comments at 3-4. Verizon characterizes the growth in the non-traditional telecommunications services as
“explosive.” Id.

63 AT&T Comments at 10.

64 OECD Trends Report at 29-31.

6 We also note that certain arrangements within foreign markets can produce anticompetitive harms against

U.S. carriers and customers, such as where there is collusion between a dominant foreign carrier and a group of
foreign carriers acting together to set above-cost termination rates.
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on U.S. carriers and customers.’® They cite recent examples of demands by foreign carriers and
some governments for rate increases, “whipsaw-type” behavior, or “rate floors” on a number of
U.S.-international routes where there is little or no competition on the foreign end.®” In such
markets, the introduction of new technologies and alternative methods of terminating traffic that
would otherwise reduce the ability of foreign carriers to engage in anticompetitive behavior are
either not available or may be insufficient. Thus, on some routes, including benchmark-
compliant U.S.-international routes where settlement rates often indicate responsiveness to
global market forces, foreign carriers are able to leverage their market power and require U.S.
carriers to pay above-cost settlement rates while paying rates that are closer to cost for
termination in the U.S. market.®®

25.  Even in some markets where competition exists, U.S. carriers have confronted
unilateral demands for rate increases from incumbent foreign carriers, either acting in concert or
pursuant to their government’s mandates to raise rates. In some cases, U.S. carriers have been
threatened with network disruption or other anticompetitive harm if they do not agree to
demands for increases. The Commission has been presented with evidence that actions by
foreign carriers in certain markets have affected negatively the competitive status of some U.S.-
international routes. In 2003, the International Bureau found several Philippine carriers
“whipsawed” U.S. carriers by disrupting circuits on the U.S.-Philippine route of those carriers
that did not agree to the settlement rate increase demanded by the Philippine carriers. The
Bureau issued an order in response to petitions filed by U.S. carriers, requiring all U.S. carriers
providing facilities based services to suspend payments to the Philippine carriers for terminating
services until those carriers restored U.S. carriers’ circuits, and also removing the Philippines
from the Commission’s list of ISR routes.®” Cases such as this demonstrate how foreign carriers

66 AT&T Comments at 17-22; MCI Comments at 1-2; MCI Reply at 4-10; CompTel Reply at 2; Sprint
Comments at 3-6; City of Laredo Reply at 4-5. AT&T argues that most foreign countries still have not opened their
international telecommunications markets and only 50 of the 203 U.S.-international routes have international
telephone service competition. Thus, AT&T states that more than three out of four U.S.-international routes are still
under monopoly control at the foreign end. AT&T Comments at 7.

67 AT&T Comments at 2-3; MCI Comments at 4; Sprint Comments at 5. AT&T notes “that in recent months

a growing number of dominant foreign carriers and foreign governments have sought to recapture lost U.S. subsidies
by increasing rates on ISR routes.” AT&T Comments at 19. AT&T argues that U.S. carriers cannot avoid rate
increases in monopoly markets because they cannot send their traffic to other carriers. Furthermore, AT&T argues
that “U.S. carriers also cannot avoid rate increases in supposedly competitive markets where a government-
mandated rate floor is applied to all inbound international calls, where foreign carriers engage in concerted action to
charge higher rates, or where there are other restrictions on competition.” AT&T Reply at 11-12. By way of
example, MCI notes that, on some ISR-approved routes, U.S. carriers are “faced with foreign carriers possessing
market power who extract high, near benchmark rates for U.S.-international traffic that is terminated on the foreign
end, while U.S.—international traffic terminated on the U.S. end is settled at cost-oriented rates.” MCI Comments at
4. Sprint further argues that, to date, the rate floors have, in fact, exceeded the prevailing commercially established
rate. Sprint Comments at 5-6; MCI Comments at 4, 9-11; CompTel Reply at 4; AT&T Reply at 4, 9.

68 Regarding the market power of foreign carriers, the Commission determined that, if a foreign carrier

possesses less than 50 percent market share in each of the three relevant input markets, it presumptively lacks
sufficient market power on the foreign end of the route to affect competition adversely in the U.S. market. See 47
C.F.R. § 43.51, Note 3; ISP Reform Order, 14 FCC Rcd at 7978-79, § 43. The three relevant markets are (1)
international transport facilities or services, including cable landing station access and backhaul facilities; (2) inter-
city facilities or services; and (3) local access facilities or services on the foreign end of a particular route.

6 The International Bureau lifted the suspension of payments on the Philippine carriers that ceased blocking

traffic to U.S. carriers. See AT&T Circuits to the Philippines Reactivated by Digital Telecommunications
Philippines, Inc. and Bayan Telecommunications Company: Suspension Lifted on U.S. Carrier Payments to These
(continued....)
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on routes where we have allowed greater flexibility can continue to exercise market power for
the purpose of raising settlement rates above competitive levels.

B. Discussion

26.  Many commenters believe that the Commission’s current application of the ISP is
overly broad for most U.S.-international routes, and support lifting the ISP on benchmark-
compliant routes.”’ Some also argue that, where liberalization processes are incomplete or
alternative means of terminating traffic are limited,”' there is a continuing need for the ISP
because U.S. carriers continue to confront the public interest harms the ISP was originally
designed to address.”” These commenters argue that the ISP remains necessary to prevent
anticompetitive harm from foreign carriers with market power.” In addition, representatives of
other governments sharing a common interest in promoting lower calling rates for
telecommunications customers in their country, likewise, believe that relaxation of the current
criteria for applying the ISP will bring further benefits globally.”*

27.  After considering the record and the alternatives proposed in the NPRM, we
conclude that it would be in the public interest to modify our ISP policy by removing the ISP
requirements from all U.S.-international routes on which U.S. carriers have negotiated
benchmark-compliant rates. We agree with commenters supporting this approach that removing
the ISP requirements from benchmark-compliant routes would simplify the Commission’s
current regulatory regime and would serve the purpose of expanding the opportunity for flexible,
commercial arrangements on more routes to the benefit of U.S. competition and U.S.
customers.”” This modification will eliminate the need for carriers to seek ISR approval and will
maximize the number of routes on which carriers will be free to negotiate market-based
settlement agreements by eliminating the distinction between WTO and non-WTO routes for
purposes of the ISP.

(...continued from previous page)

Carriers, DA 03-1030 (rel. March 31, 2003) (Int’l Bur. 2003); AT&T and MCI Circuits to the Philippines
Reactivated by Smart: Suspension lifted on U.S. Carrier Payments to Smart, DA 03-3664 (rel. November 17, 2003)
(Int’1 Bur. 2003); AT&T and MCI Circuits to the Philippines Reactivated by PLDT: Suspension lifted on U.S.
Carrier Payments to PLDT, DA 04-63 (rel. January 15, 2004) (Int’l Bur. 2004); AT&T and MCI Circuits to the
Philippines Reactivated by Globe: Suspension Lifted on U.S. Carrier Payments to Globe, DA 04-162 (rel. January
26, 2004) (Int’l Bur. 2004); Suspension Lifted on U.S. Carrier Payments to Subic, DA 03-38 (rel. February 12,
2004) (Int’1 Bur. 2004).

70 AT&T Comments at i, 11-17; MCI Comments at 5; C&W Comments at 10-11; CompTel Reply at 2;
AT&T Reply at 1-2; MCI Reply at 2-4.

n See, e.g., AT&T Comments at 2-3; Sprint Comments at 4-6; C&W Comments at 10-12; CompTel Reply at

2; AT&T Reply at 1-2.

72 See AT&T Comments at 21-23; NTIA Aug. 5, 2003 Ex Parte Letter at 2; MCI Comments at 2, 4. As we
discuss below in our consideration of the specific proposals for reform of the ISP, some commenters believe no
application of the ISP is warranted.

3 See, e.g., CompTel Comments at 2; MCI Comments at 4.

b See EC Reply at 1.

» Commenters generally support this approach so long as adequate safeguards are in place to address

potential “backsliding” and anticompetitive harms. See, e.g., AT&T Comments at i, 12; AT&T Reply at ii, 2-4;
CompTel Reply at 1-2, 5; C&W Comments at 2-3, 11, 15.
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28.  Lifting the ISP and related filing requirements on benchmark—compliant routes
will remove regulatory requirements that we believe are no longer necessary and result in a
simplified standard that should expedite the process by which carriers can respond to market
conditions and negotiate more commercial arrangements.”® The standard will eliminate many of
the inefficiencies in the existing process that thwart our ultimate goal of promoting competition
through market-based solutions and unnecessarily delay the benefits to U.S. customers of
market-based arrangements. Specifically, lifting the ISP on these routes will provide incentive to
U.S. carriers to negotiate aggressively with foreign incumbents because U.S. competitors will no
longer be required to share the gains of such negotiation with competitors in the form of identical
contracts. Also, lifting the ISP will eliminate the proportionate return and symmetric rate
requirements that serve to preserve the market positions of carriers to the detriment of new
entrants.”’ Finally, lifting the ISP may promote greater retail price competition among U.S.
carriers by introducing uncertainty about rivals’ international termination costs, a significant
component of retail costs.”® Moreover, unlike other alternatives set forth in the NPRM,” this
approach will remove the problems associated with carriers having to rely on other U.S. carrier
demonstrations. Removing the ISP on benchmark-compliant routes will provide U.S. carriers
with the ability to respond rapidly to fluctuations in a competitive market through commercial
agreements, which, based on the experience of recent years, should place additional downward
pressures on termination rates."’

29. By this Report and Order, we expand our list (attached as Appendix D) of routes
that have been exempted from the ISP to include those routes that have been approved for ISR.*!
We also attach, as Appendix E, a list of routes that we believe, based on filings at the
Commission, to be benchmark-compliant. All interested parties will have 30 days from the
effective date of this Order to file comments or petitions on those routes, and 15 days to file
responses. At the end of that period, we will remove the ISP for all routes for which no
reasonable concerns have been raised. We will address those routes on which concerns have
been raised after full review of the issues raised.

30. Those routes that have not yet met the benchmarks standard will be added to the
list once a showing is made that they have become benchmark-compliant. In order to make a
showing that a route is benchmark-compliant, a U.S. carrier would need to show that it had

7 See MCI Reply at 3. See also AT&T Reply at 4; Letter from Douglas Schoenberger, Counsel, AT&T to
Marlene Dortch, Secretary, FCC, IB Docket No. 02-234, 96-261, at 2-3 (dated Oct. 22, 2003)(AT&T Oct. 22, 2003
Ex Parte Letter).

7 See Verizon Comments at 4; NPRM, 17 FCC Red at 19968, § 21; ISP Reform Order, 14 FCC Rcd 7972-73,
99 25-26.

7 See ISP Reform Order, 14 FCC Red 7973, 9/ 27-28.

7 See NPRM, 17 FCC Rcd at 19972-74, 99 30-35.

80 See AT&T Comments at 13; see also C&W Comments at 11 (stating that the retention of the ISP for

benchmark-compliant routes risks undermining the competitive opportunities for U.S. carriers and, in its experience,
once a U.S.-international route is approved for ISR arrangements, termination rates often drop ten percent, and in
some cases as much as fifty percent).

8l We will revise our list of routes exempted from the ISP on the effective date of this rule change. The

revised list will be posted, as is the current list, at www.fcc.gov/ib. Should we make changes to the list of routes
approved for ISR after the release of this Order, any such revision will be reflected in the list we post on the
effective date of this Order.
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entered into a benchmark-compliant agreement with the carrier with market power on a route.™
This would be demonstrated through an effective accounting rate modification filed pursuant to
Section 64.1001 of the Commission’s rules. As the ISP provides that foreign carriers offer the
same rates to all U.S. carriers, a showing that one U.S. carrier has negotiated a benchmark-
compliant rate with the foreign carrier with market power triggers the ability for all other U.S.
carriers to take the same rate. Once the foreign carrier with market power is under an obligation
to provide services at benchmark rates to all U.S. carriers, we find it reasonable to conclude that
the concerns underlying our use of the ISP on that route have been sufficiently alleviated to lift
the ISP.® Upon receipt of an accounting rate modification, pursuant to Section 64.1001, that the
Commission deems to be benchmark-compliant, the Commission will issue a public notice
announcing its intention to remove the ISP from the route in question and provide a thirty day
public comment period.

31.  Under this new standard, our existing ISR policy and filing requirements
associated with it become unnecessary. Consistent with our determinations in this Report and
Order, we revise Section 43.51 of the Commission’s rules and eliminate the Commission’s ISR
policy as contained in Section 63.16 of the Commission’s rules, as well as other rule references
to the Commission’s ISR policies.*

32.  We find that the concerns expressed by the Commission in the 1999 ISP Reform
Order, when it rejected a proposal to remove the ISP from benchmark-compliant U.S.-
international routes, are no longer as compelling as they were at the time.* At that time, the
Commission had just adopted its new benchmark policy. The transition periods incorporated

82 We decline to adopt AT&T’s proposed standard to accept benchmark-compliance solely on the submission

of a letter or affidavit by a U.S. carrier that it has reached a benchmark-compliant rate. Such a demonstration would
not ensure that the Commission or objecting parties will have the opportunity to comment or object to proposed
rates for a route in the event of anticompetitive harm against other U.S. carriers, as Section 64.1001 of the
Commission’s rules, 47 C.F.R. § 64.1001, currently provides.

8 In our 1999 ISP Reform Order, we limited application of the ISP to foreign carriers with market power on

the principle that those carriers that do not have market power have minimal opportunity to engage in the types of
anticompetitive behavior from which the ISP is intended to protect. See ISP Reform Order, 14 FCC Rced at 7971-73,
9921-30. Consequently, a determination that the foreign carrier with market power has agreed to rates that are
benchmark-compliant is sufficient to determine that the route is benchmark-compliant. See 47 U.S.C. § 214; 47
C.F.R. §63.18.

8 See Appendix B. We note that our actions in removing the ISP from certain routes and elimination of the

ISR policy does not disturb the requirement on U.S. carriers, contained in Section 214 of the Communications Act
and its implementing rules to obtain appropriate authorization prior to providing U.S.-international services.

8 See ISP Reform Order, 14 FCC Red at 7981, § 50. We note that the Commission also previously
considered and rejected the removal of the ISP from ISR-approved routes in its 1999 ISP Reform Order. At the
time, while finding significant merit in the proposal to remove the ISP from routes already approved for ISR, the
Commission expressed continuing concern about the harmful effects of “one-way bypass” or other market power
abuses. The Commission determined that a standard that requires the showing of a settlement rate at least 25
percent below the relevant benchmark for at least 50 percent of the U.S.-billed traffic on a route would more
effectively protect U.S. customers as the benchmark rates are still above-cost and such a standard would provide
incentives to foreign carriers to agree to more cost-based rates. Moreover, the Commission rejected adopting a
standard that restricts the routes eligible for non-ISP agreements to routes to and from WTO members, as the ISR
policy makes such a distinction in its criteria for approval. The Commission determined such a distinction would not
likely be useful as an incentive to encourage foreign countries to join the WTO or otherwise address anticompetitive
concerns if competitive market forces are demonstrated through lower settlement rates. See ISP Reform Order, 14
FCC Red at 7982-85, 9/ 53-58.
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into the benchmarks process had not yet been completed. In adopting the benchmarks policy, the
Commission was concerned that because benchmark rates were set at levels that were
considerably above-cost, foreign carriers would be able to take advantage of the differential to
thwart competition among U.S. carriers, ultimately preventing the benefit of competitive rates
from reaching U.S. customers. The Commission also was concerned that lifting the ISP on
benchmark-compliant routes could enable a foreign carrier with market power to exercise its
market power to evade the Commission’s benchmark settlement rates or to engage in one-way
bypass that would raise the effective rate paid by U.S. carriers to terminate traffic in the foreign
market.*® At that time, there was not a compelling case that the benefits of lifting the ISP
outweighed the risks and, as a result, the Commission was obligated to exercise necessary
caution in modifying its ISP policy.

33. Now, having completed all the transition periods in the benchmark process, we
have the opportunity to reassess our views in light of our experience since the Commission’s
1999 ISP Reform Order. As discussed above, increased liberalization of foreign markets,®’ the
emergence of resale “spot” markets, least-cost routing mechanisms, and new technologies appear
to be placing competitive pressures on many foreign carriers to agree to rates that are closer to
cost.*”® Indeed, the increasing availability of new ways to terminate traffic reduces our concern
about the exercise of foreign market power and one-way bypass. To the extent, however, that
that U.S. carriers confront specific instances of anticompetitive conduct or other structural
impediments that distort or harm competition, we find that more targeted safeguards may
effectively achieve the same purposes of the ISP to prevent anticompetitive harm without also
broadly prohibiting the benefits of more flexible agreements to U.S. competition and U.S.
customers.

34.  Sprint points out that the benchmark rates currently in effect are still significantly
above-cost, and raise the concern that removing the ISP from benchmark-compliant routes would
provide a disincentive for foreign carriers to agree to rates below the current benchmark levels.”
While we believe that benchmarks can be a useful threshold for estimating when it is appropriate
to remove the ISP policy from a route, the two policies are, nevertheless, separate. The ISP is
not intended as a tool to use to promote cost-based rates. The Commission created the ISP
policies to protect U.S. carriers from discriminatory behavior such as whipsawing. The ISP
policy is not structured to provide an incentive to foreign carriers to lower rates to cost-based
levels. Although the ISP has been in place for decades, rates on ISP routes remained at or near
historically high levels until the mid-1990’s when the WTO and benchmarks policies (which
were geared more directly at lowering rates) were instituted. While we are aware that some
foreign carriers and foreign governments have used benchmarks as a justification to raise rates,
we do not believe that leaving the ISP in place on benchmark-compliant routes would have any

86 ISP Reform Order, 14 FCC Red at 7982, 9 53.

8 See Telecom Italia Comments at 4 (noting the increased liberalization in Europe and South American

countries).

8 The Commission’s international regulatory policies, the increased level of liberalization of foreign markets,

average lower international termination rates, the emergence of resale “spot” markets for wholesale capacity that
may complement or substitute for bilateral carrier arrangements, and the development of new technologies have
benefited U.S. customers and have reduced or removed incentives for foreign carriers to engage in anticompetitive
behavior. See, e.g., AT&T Comments at i, 1-2; C&W Comments at 7-8; Sprint Comments at 3.

5 See Sprint Comments at 10-11.
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realistic effect on preventing foreign carriers or governments from setting or raising rate floors.
Consequently we are not persuaded by Sprint’s arguments against lifting the ISP from
benchmark-compliant routes.

35. Because we find that lifting the ISP from routes on which carriers have negotiated
benchmark-compliant agreements will maximize the number of routes on which carriers will be
permitted to negotiate commercial arrangements, we decline to adopt the alternative that would
lift the ISP only for routes approved for ISR.” In addition to retaining the inefficient ISR-
approval process described above, that alternative would maintain the distinction between WTO
and non-WTO routes, limiting the number of routes on which the ISP would be lifted.”’ A more
restrictive approach that limits the opportunity for more flexible commercial arrangements would
not serve the Commission’s larger policy goal of achieving greater competition and more cost-
based rates for U.S. customers.”

36.  We also decline to adopt an approach that would remove the ISP from all U.S.-
international routes, including non-benchmark-compliant routes. We find that the market is not
developed sufficiently to render regulation completely unnecessary on all U.S.-international
routes.” The record indicates that a significant risk to competition exists on routes where rates
are above benchmarks, where liberalization processes are incomplete, or where rates are
otherwise not subject to regulatory restraint or market forces.”* Alternative methods of
terminating traffic and technological substitution are not always adequate substitutes or
sufficiently ubiquitous to address anticompetitive harm from foreign carriers with market power
on all U.S.-international routes.”” Given that the market works imperfectly and there are many
routes that have not been liberalized, regulation on some routes is still necessary.”® Above-
benchmark rates are a reasonable threshold by which we can determine that a route evidences a

% We note that, in support of its proposal to remove the ISP only from ISR-approved routes, Verizon argues

that competitive services should place sufficient downward pressure on U.S.-settlement rates so as to alleviate
concerns about the “one-way bypass” and “whipsawing” on ISR-approved routes. Verizon Comments at 4. We
agree with MCI that Verizon’s assertion “that whipsawing is unlikely on ISR-approved routes” is inaccurate citing
circumstances where carriers created a unified bargaining position on an ISR-approved route in order to increase
termination rates. MCI Reply at 5. See also note 69 and accompanying text.

o See infra note 86 and accompanying text.

. We affirm the current ISP exemption for U.S. carrier arrangements with foreign carriers that lack market

power, as foreign carriers without market power generally cannot engage in anticompetitive behavior. See NPRM,
17 FCC Rced at 19959, 4 6. We note, however, that the risk of anticompetitive behavior can still exist. Upon
demonstration of such circumstances, including where multiple carriers in a foreign market are under common
control or act pursuant to anticompetitive government mandates, the Commission has made clear that its policies
regarding foreign market power abuses apply. See ISP Reform Order, 14 FCC Rced at 7973, 99/ 31-32. See also
AT&T Corp. Emergency Petition for Settlements Stop Payment Order and Request for Immediate Interim Relief and
Petition of WorldCom, Inc. For Prevention of “Whipsawing” On the U.S.-Philippines Route, 1B Docket No. 03-38,
Order, 18 FCC Rcd 3519 (Int’1 Bur. 2003) (Philippines Order).

% See Sprint Comments at 5; AT&T Reply at 7-8. But see ASETA Comments at 1; AHCIET Comments at 4.

o See MCI Comments at 6; MCI Reply at 2; AT&T Comments at 25-26.

9 See Sprint Comments at 14; AT&T Comments at iv, 2, 9-11(noting that, in several foreign markets,

alternative methods of terminating traffic such as VoIP are considered unlawful by foreign governments).

% Some foreign carriers and organizations argue that the Commission’s regulations are ineffective and

obsolete considering the current state of competition and liberalization in the global marketplace. See AHCIET
Comments at 4; ASETA Comments at 1; Telefonica Comments at 4.
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lack of, or resistance to, market pressures. Neither the Commission’s experience nor the record
in this proceeding provides sufficient support to conclude that the potential benefits of more
flexible, commercial arrangements outweigh the risk to the public interest of removing the ISP
from all U.S.-international routes. Instead, the effects of market forces on these routes still
appear to be insufficient to prevent potential anticompetitive behavior.

37. We also decline to adopt Sprint’s proposal that the Commission establish a
standard for removal of the ISP based on wholesale prices available in U.S. spot markets to
determine whether the available rates for “commercially meaningful” volumes of services on a
U.S.-international route are sufficiently “low.”” Sprint suggests that the Commission rely on
rate information from sources such as resale spot markets and carriers providing wholesale
capacity for international services in lieu of the Commission’s less timely traffic and revenue
data collected pursuant to Section 43.61 of the Commission’s rules.”® Sprint asserts that the
Commission could obtain data from the various websites of resale spot markets and
confidentially from wholesale carriers and that this approach would conserve both carrier and
Commission resources.”” As for a determination as to what is “low,” Sprint argues that low
could be defined in several ways, including in terms of existing benchmark rates or a weighted
average of rates on routes where the Commission has lifted the ISP.

38.  We agree with AT&T that such an approach would place undue reliance upon the
existence of wholesale market arrangements that are not well documented and that typically
cannot handle a large percentage of U.S. calling to any country and are not available to all U.S.-
international routes.'” Additionally, as MCI points out, Sprint’s proposal would be burdensome
and difficult to implement, requiring constant monitoring of U.S. carrier websites and trade
resources to gather reliable data.'’ We agree that Sprint’s proposal, while intended to achieve
the benefits of lower rates for U.S. customers, would add unnecessary complexity and
uncertainty to our rules and would be administratively cumbersome and problematic in its
reliance on limited, proprietary, commercial sources of information for the broad application of
our regulatory policies. Instead, we find that the standard that we adopt today for removal of the
ISP encourages a more rapid transition to commercial arrangements on benchmark-compliant
routes while maintaining targeted safeguards, and better addresses Sprint’s, and our, goal of
achieving lower, more cost-based termination rates.

IV. COMPETITIVE SAFEGUARDS
A. Background

39.  Inthe NPRM, the Commission sought comment on what safeguards, if any,
should be continued or implemented if the Commission were to adopt further reforms to the
ISP.'” In particular, the Commission asked for comment on the extent of potential

7 See Sprint Comments at 2, 12, n.25.

% See 47 C.FR. § 43.61.
% See Sprint Comments at 13.
100 See AT&T Reply at 6.

101 See MCI Reply at 3.

102 See NPRM, 17 FCC Red at 19974-77, 99 36-41.
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anticompetitive harm to U.S. carriers and consumers that may be associated with the specific
alternative proposals to reform the ISP and what safeguards, if any, would be necessary to
prevent such harm and protect consumers.'*

B. Discussion

40.  Notwithstanding our decision to expand the opportunity for U.S. carrier
negotiations of flexible, market-based arrangements on U.S.-international routes, we conclude
that certain safeguards are necessary as a precautionary matter to allow us to address
anticompetitive conduct as it arises. While we believe that competitive markets can generally
constrain harmful behavior better than regulation, global markets are not fully competitive and
the independence and effectiveness of foreign regulators varies. In the absence of full
liberalization, an independent regulator, and fully competitive markets, carriers with market
power might be free to act anticompetitively, ultimately harming U.S. customers through
artificially inflated costs for call termination. In order to fulfill our mandate to protect the public
interest, we set forth standards and procedures that will support the ability of parties to initiate
complaints of anticompetitive harms as they arise. We also maintain certain safeguards that
continue to be necessary to ensure that U.S. customers are protected as we adopt a less regulatory
approach with respect to U.S.-international traffic.

1. Basis for Commission Intervention

41. The Commission has broad authority to protect U.S. customers from harms
resulting from anticompetitive behavior.'® The D.C. Circuit recognized in Cable & Wireless
P.L.C. v. FCC'? that the Communications Act of 1934 (the Act) gives the Commission
jurisdiction over “all interstate and foreign communication by wire or radio ... which originates
and/or is received within the United States ....”'° The Act defines “foreign communication” as
“communication from or to any place in the United States to or from a foreign country.”'”” In
addition to the general regulatory oversight of international communications set forth in Section
2(a), Section 201 of the Communications Act gives the Commission authority to ensure that “all
charges, practices, classifications, and regulations for and in connection with” the provision of
“interstate or foreign communications by wire or radio” be “just and reasonable.”'” As a result,
the Commission has authority to enact and enforce regulations, including the ISP and its related
safeguards, to ensure that the accounting rates paid by U.S. carriers are just and reasonable.'”’
As its approach to exercising this authority has evolved since the adoption of the ISP, the

103 See NPRM, 17 FCC Red at 19974, 9 36.

104 See Benchmarks Order, 12 FCC Red at 19817, 9 24.

105 Cable & Wireless v. FCC, 166 F.3d 1244 (D.C. Cir. 1999).
106 47U.S.C. § 152(a).

107 47U.S.C. § 153(17).

108 47 U.S.C. § 201(a) & (b). The D.C. Circuit, in Cable & Wireless. v. FCC, found that accounting rates
constitute a “practice” or a “charge” that is “in connection with” the provision of international communications
within the meaning of Section 201. See Cable and Wireless v. FCC, 166 F.3d at 1231.

109 See id.; see also Regulation of International Accounting Rates, Order on Reconsideration, 7 FCC Red 8049,

8052 n.18 (1992)(stating that the Commission may enforce the ISP requirements using whatever mechanisms that
are within the Commission’s authority to ensure nondiscriminatory accounting rate arrangements).
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Commission has sought to ensure that its rules permit U.S. carriers the ability to take advantage
of lower termination rates, where available, for the benefit of U.S. customers. Even though we
remove the requirements of the ISP on routes that are benchmark-compliant, the safeguards we
clarify and adopt in this Order seek to remain consistent with this approach.

42. The Commission’s broad authority to act in the public interest includes the ability
to respond to carrier-initiated petitions and notifications when addressing anticompetitive harms
on individual routes. For example, the Commission has acted on several petitions for waiver of
the ISP in cases where U.S. carriers requested to be relieved from its requirements to adopt more
flexible settlement arrangements with foreign carriers.''® In other instances, the Commission has
granted carrier-initiated petitions in order to protect U.S. carriers and customers from
anticompetitive harm.'"’

43. In order to protect U.S. customers, we adopt certain procedural elements to clarify
the process by which parties can request Commission intervention to address specific allegations
of anticompetitive conduct. Several commenters to the proceeding support this approach.''? As
MCI notes, anticompetitive behavior may take many forms in which U.S. carriers may interact
with foreign carriers abusing market power or a foreign administration compels foreign carriers
to act in an anticompetitive manner.' > Relying primarily on a case-by-case analysis and
procedure by which U.S. carriers and other parties may seek relief from anticompetitive conduct
on a U.S.-international route, permits us to take into consideration the differences in the state of
competition and particular facts on each route. '

44. We expect that U.S. carriers whose interests are potentially harmed will have
sufficient incentive to file a complaint alleging anti-competitive behavior on a route that will
result in harm to U.S. customers. We also will respond to petitions from non-carriers that
believe that anticompetitive conduct may be taking place that harm U.S. customers, and we will
act on our own motion if we find evidence of market failure. In this respect, we would regard
certain actions as indicia of potential anticompetitive conduct by foreign carriers, including, but
not limited to: (1) increasing settlement rates above benchmarks; (2) establishing rate floors,
even if below benchmarks, that are above previously negotiated rates; or (3) threatening or
carrying out circuit disruptions in order to achieve rate increases or changes to the terms and

1o See, e.g., AT&T Corp., MCI Telecommunications Corp., Sprint, LDDS, WorldCom, Petitions for Waiver of
the International Settlements Policy to Change the Accounting Rate for Switched Voice Service with Peru Re:
Applications on Review, Order on Review, FCC 99-89, 14 FCC Red 8318 (1999); Petition of AT&T Corp for
Approval of a Waiver of the International Settlements Policy Regarding Arrangements for Service between the
United States and Venezuela, Report and Order, DA 00-1255, 15 FCC Red 9684 (Int’l Bur. 2000); Sprint
Communications Company L.P., Petition for Waiver of the International Settlements Policy to change the
Accounting Rate for Switched Voice Service with Chile (Bell South), Order, DA 01-2120, 16 FCC Red 16387 (Int’l
Bur. 2001); GTE Hawaiian Tel International Inc., Petition for Waiver of the International Settlements Policy to
change the Accounting Rate for Switched Voice Service with Vietnam, Order, DA 01-713, 15 FCC Red 6838 (Int’l
Bur. 2001).

i See Philippines Order, 18 FCC Red 3536-57, 99 20-21.
12 See, e.g., C&W Comments at 3, 17; Verizon Reply at 2-3; MCI Comments at iii, 4, 7; MCI Reply at 7.
13 See MCI Comments at 7.

14 To the extent anticompetitive behavior occurs on a route where the ISP continues to apply, U.S. carriers

may, as has been the case, continue to demonstrate alleged violations of the ISP and seek enforcement remedies.

22



Federal Communications Commission FCC 04-53

conditions of termination agreements. Each of these types of actions has been demonstrated as a
means to disrupt normal commercial negotiations in order to force U.S. carriers to accept above-
cost settlement rate increases that would be passed on to U.S. customers, and may require
Commission action to protect U.S. customers.

45.  We find, in particular, that blockage or disruption of U.S. carrier networks by
foreign carriers directly harms the public interest, leads to decreases in call quality or completion
and to potential increases in calling prices. Resorting to such retaliatory abuse of market power
against U.S. carriers, as opposed to resolving disagreements through commercial negotiations, is
unlikely ever appropriate or justified in the public interest and does not benefit the provision of
international services to customers in the United States or abroad. As a result, we find that there
is a rebuttable presumption of harm to the public interest if U.S. carriers demonstrate in their
petitions that they have suffered network disruptions by foreign carriers with market power in
conjunction with their allegations of anticompetitive behavior, or “whipsawing.”'"”

46.  We note Verizon’s assertion that, in circumstances where a foreign government
has enacted a rate increase, we should focus our regulatory actions on the procedures used by the
foreign regulator.''® It asserts that neither Commission policy nor the International
Telecommunications Union (ITU), Institute for Telecommunications Research (ITR), nor WTO
agreements preclude national regulatory authorities from raising termination rates so long as
those actions are “cost-oriented,” do not discriminate against carriers, and are enacted after
public notice and consultation."'” Verizon argues that if rate floors are “justified” in this manner
they “should not be viewed as an automatic cause for the Commission’s concern” and that it is
“misleading” to lump the recent actions of various national regulatory authorities together.''®
We agree that the Commission must assess the basis for foreign regulatory action in order to
determine whether and to what extent regulatory intervention is required. Because each
controversy presents somewhat different circumstances, our first response to allegations of
anticompetitive conduct in commercial disputes will be to consult with foreign regulators in
coordination with appropriate Executive Branch agencies. However, we also agree with several
commenters in this proceeding that we should establish or maintain competitive safeguards as a
precautionary measure to address the exercise of foreign market power that may erode the
benefits of greater flexibility we are now permitting in this Order.'"’

47. In the event a party is able to demonstrate that there is a real or potential harm to
the U.S. public interest through U.S. carrier interaction with foreign carriers on non-ISP routes,

13 We note that NTIA argues that automatic examination of a route has merit when a foreign government

mandates a price floor that increases rates above competitively negotiated levels, regardless of whether the increase
is below current benchmarks. See NTIA Aug. 5, 2003 Ex Parte Letter at 2. Consistent with NTIA’s concerns, the
U.S.-carrier initiated process we note in this Order, will address anticompetitive harm against U.S. competition and
U.S. customers, and the rebuttable presumption of harm in the event of retaliation against U.S. carriers will expedite
such findings.

e Verizon Comments at 7 (stating that any response by the Commission should consider other factors such as

transparency and procedural fairness).

17 Verizon Reply at 3; see also Verizon Comments at 7.

18 Verizon Reply at 3; see also Verizon Comments at 7.

e AT&T Comments at 13; AT&T Reply at i, 2,10; MCI Comments at 11-14; C&W Comments at 17; AT&T
Oct. 22, 2003 Ex Parte Letter at 3.
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the Commission may pursue a variety of remedies. For example, the Commission may re-
impose the strict requirements of the ISP if necessary to prevent anticompetitive behavior and
discrimination among U.S. carriers.'” However, the re-imposition of the ISP’s requirements
may not effectively address the nature of the anticompetitive harm and may cause further
detriment to U.S. competition and U.S. customers on a route. In such circumstances, the
Commission may pursue other remedies, including, but not limited to, issuing stop-payment
orde{zslon U.S. carrier payments to particular foreign carriers or imposing a “best practice”
rate.

48.  Additionally, we note that MCI requests that the Commission adopt a rule
prohibiting U.S. carriers from agreeing to demands for rate increases over previously
commercially negotiated levels.'” MCI argues that there are rarely circumstances under which a
U.S. carrier would voluntarily agree to an increase in rates and that such instances are usually a
result of abuse of market power or unilateral action, rather than a consequence of commercial
negotiations. We agree that because competitive market forces should result in rates that are
increasingly cost-based, upward movement in rates that are not cost-based is not consistent with
the development of competition in the U.S.-international market. Indeed, because there is no
reason to believe that the underlying incremental costs are rising, increases in rates likely
indicate either the absence or thwarting of effective market forces, or abuse of market power.

49, We do not rule out, however, the possibility that, at some future date, U.S.-
international termination rates may be substantially cost-based and subject to fluctuation,
including increases that are based on increases in cost. Therefore, we decline to adopt a bright-
line standard that would consider any increase in U.S.-international termination rates an
indication of anticompetitive behavior that would be detrimental to the public interest.
Nevertheless, if U.S. carriers or other parties can demonstrate harms to U.S. competition or U.S.
customers, including non-cost based increases in rates, pursuant to the process we adopt in this
Order, we will consider action to the extent necessary to prevent anticompetitive harm to U.S.
customggs, and the imposition of appropriate remedies against U.S. carriers, as discussed further
below.

50. A U.S. carrier or other party seeking to demonstrate anticompetitive conduct that
120 See C&W Comments at 3, 17; MCI Comments at 7.
121 See ISP Reform Order, 14 FCC Red at 7973, 9 30; Benchmark Report and Order, 12 FCC Rcd at 19869-71,
€9 132-135.

122 See MCI Comments at 11; MCI Reply at 7. Similarly, Sprint argues that the Commission should

automatically scrutinize the elimination of low prices on routes where they previously existed or circumstances
where foreign government action is involved. See Sprint Comments at 12. We note that, although the Commission
may always act upon its own motion, we modify our rules to enhance the efficiency of U.S. carrier-initiated petitions
in this Order. As a result, we clarify that the standard U.S. carriers should use to request Commission action is a
demonstration of harm to U.S. competition and U.S. customers. Moreover, as we discuss below, if U.S. carriers
encounter retaliation, we find there is a rebuttable presumption that such harm to the public interest has occurred.

123 See AT&T Comments at ii, 19; AT&T Oct. 22, 2003 Ex Parte Letter at 5. AT&T also argues that any U.S.
carrier should be permitted to ask the Commission to prohibit payment to a foreign carrier with market power for an
increased foreign termination rate for a U.S.-outbound service including country-direct and 800 service. See AT&T
Comments at 22-23. As we conclude in this Report and Order, U.S. carriers may ask for Commission action on a
case-by-case basis with the appropriate demonstration that there is harm to the U.S. public interest.
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warrants Commission intervention must show that the anticompetitive action or foreign
regulation will harm U.S. carriers and customers. As we discussed above, we will evaluate the
allegations and facts presented on a case-by-case basis. In order to evaluate properly a carrier’s
petition, we agree with commenters that assert that a petitioning carrier be required to file its
commercial agreement, giving all interested parties, including foreign carriers or governments,
an opportunity to comment.'** This approach would provide opposing parties, including foreign
carriers or governments, an opportunity to respond with cost data demonstrating that any
demanded rate increases are justified to ensure recovery of long-run incremental costs.'*

51.  Several commenters also request that the Commission consider expedited notice
and comment procedures, particularly when U.S. networks and services are affected, so that this
safeguard process may be available to U.S. carriers on a timely basis.'® While providing all
potentially interested parties the opportunity to comment on such requests, we agree that action
on U.S. carrier petitions for Commission intervention should be swift in order to address or avert
potential harm to U.S. competition and U.S. customers. As a result, we will adopt an expedited
comment cycle for such petitions from the date of public notice of ten days for comments or
oppositions and seven days for replies.'*’

52. To ensure expeditious action, the International Bureau shall consider petitions

124 See AT&T Reply at 13; MCI Comments at 12.

125 See AT&T Reply at 13; MCI Comments at 12. We also agree with MCI and AT&T that petitioning
carriers should be permitted to file the relevant commercial agreements on a confidential basis. Accordingly,
petitioners seeking redress under this rule may file their agreements accompanied with a request for confidential
treatment. Petitioners must also file a redacted version for the public record in order to give parties notice and an
opportunity to comment. To the extent the Commission needs to rely upon information submitted for purposes of
making its decision, however, the information must be placed in the public record. To the extent the Commission
relies upon confidential information in its decision-making, the Commission will make such documents available
pursuant to a protective order. See 47 C.F.R. § 0.459; see also Examination of Current Policy Concerning the
Treatment of Confidential Information Submitted to the Commission, GC Docket No. 96-55, Report and Order, FCC
98-184, 13 FCC Red 24816 (1998); Accounting Safeguards Under the Telecommunications Act of 1996: Section
272(d) Audit Procedures, CC Docket No. 96-150, Memorandum Opinion and Order, FCC 02-239, 17 FCC Red
17012 (2002). Parties may also pursue access to the underlying commercial agreement under the Freedom of
Information Act. See 47 C.F.R. § 0.461. As rulings on requests for Commission intervention may have broad
policy implications, we will consider such proceedings “permit-but-disclose” under the Commission’s ex parte
rules. See 47 C.F.R. § 1.1206.

126 See AT&T Reply at i; MCI Reply at 8; Letter from Scott Shefferman, Counsel, MCI to Marlene Dortch,
Secretary, FCC, IB Docket No. 02-234, 96-261, at 1 (dated Aug. 12, 2003)(MCI Aug. 12, 2003 Ex Parte Letter).
AT&T contends that comment periods should be no longer than five days and replies no longer than two days and
that the Commission should provide interim relief if necessary. See AT&T Reply at 14. While we find merit in an
expedited comment cycle, we decline to adopt AT&T’s proposal. We find that a seven-day comment cycle would
not give commenters a fair opportunity to gather and prepare the information needed to respond to allegations. The
ten-day and seven-day cycle we adopt above should permit all interested parties, including foreign parties, a fair
opportunity to comment in such proceedings and will allow necessary time for the Commission’s internal review
and evaluation of the complaint. In addition, the proposed comment cycle will provide an opportunity for the
Commission and/or other agencies of the U.S. government to contact the relevant foreign administrations for
information and assistance. We note that the Commission and U.S. government generally attempt to contact foreign
administrations for information and assistance in matters involving foreign carriers and U.S. carriers in order to
avert potential harm to competition and customers in the United States and the relevant foreign country.

127 In order to ensure foreign parties will have an opportunity to review and file in the record of these

proceedings, we will provide all record information electronically on the Commission’s website at www.fcc.gov.
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initiated under this process pursuant to its delegated authority. Accordingly, we modify Part 64
of our rules to incorporate the standard for U.S. carriers and other parties to request Commission
intervention on U.S.-international routes no longer governed by the ISP.'*® We note that by
making our party-initiated process more efficient, this action would not prevent the Commission
from acting on its own motion as necessary to protect the public interest.

2. The “No Special Concessions” Rule

53.  We agree with commenters that we should preserve the current “No Special
Concessions” rule prohibiting U.S. carriers from agreeing to accept special concessions, as
defined in that rule, from foreign carriers with market power.'”” Based on the record and the
policy goals we seek to achieve in the proceeding, we find no basis for eliminating or further
narrowing the “No Special Concessions” rule at this time."*” The “No Special Concessions” rule
prohibits exclusive arrangements between a U.S. carrier and a foreign carrier with market power
that involve services, facilities, or functions on the foreign end of a U.S.-international route that
are necessary for the provision of basic telecommunications services where the arrangement is
not offered to similarly situated U.S. carriers.””' The Commission narrowed the application of
the “No Special Concessions” rule in the ISP Reform Order by removing from the matters
covered by the rule the terms and conditions under which traffic is settled, including the
allocation of return traffic or “grooming” arrangements, on a route where the Commission
removes the ISP."*? Thus, under the existing rule, when the Commission lifts the ISP from a
route, the “No Special Concessions” rule continues to apply to matters other than the terms and
conditions relating to the settlement of traffic with foreign carriers possessing market power on
that route. For example, the “No Special Concessions” rule continues to prohibit exclusive
arrangements relating provisioning and maintenance of international facilities even on routes
where the ISP is lifted.*’

54. Special concessions between U.S. and foreign carriers with market power are
prohibited because such concessions pose an unacceptable risk of anticompetitive harm against
U.S. carriers by foreign carriers with market power."** Even on routes where the Commission
has lifted the ISP, the danger of discriminatory behavior, including whipsawing, by foreign

128 See Appendix B, § 64.1002(d).

129 See AT&T Comments at ii, 19, 22-23; C&W Comments at 3, 18; CompTel Reply at 4. PanAmSat took no
position as to whether the “No Special Concessions” rule should be narrow or eliminated but argues that the
Commission should ensure that any revision to the rule is consistent with the prohibition against exclusive satellite
services arrangements set forth in the ORBIT Act. See PanAmSat Comments at 2 (citing 47 U.S.C. § 765(g)).

130 See MCI Comments at iii, 14; MCI Reply at 10.

131 47 C.F.R. § 63.14. Originally, the “No Special Concessions” rule applied to arrangements with all foreign

carriers. Foreign Carrier Entry Order, 11 FCC Red at 3971-72, 99 257-258. In the Foreign Participation Order,
the Commission narrowed the rule to apply to agreements with foreign carriers that possess market power because
special concessions between U.S. carriers and foreign carriers that lack market power may permit carriers to offer
innovative services that result in lower rates to U.S. customers. Foreign Participation Order, 12 FCC Rcd at 23957-
65, 49 156-170.

132 See ISP Reform Order, 14 FCC Red at 7994-98, 99 82-94. See also supra note 27.

133 ISP Reform Order, 14 FCC Rcd at 7995, 9 86. See also Foreign Participation Recon Order, 15 FCC Red
at 18177, 99 40-42.

134 See MCI Reply at 10.
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carriers with market power still exists. The “No Special Concessions” rule helps to prevent
certain anticompetitive strategies that foreign carriers can use to discriminate among their U.S.
carrier correspondents, such as refusal to interconnect and circuit blocking, which in our
experience have proven the most injurious to U.S. carriers. Absent such a safeguard, foreign
carriers with market power could use their market power to whipsaw or otherwise discriminate in
favor of certain U.S. carriers, including their own affiliates.'*

3. Modification of Commission Accounting Rate, Contract, and Data
Filing Requirements for Non-ISP Routes

55. The Commission inquired in the NPRM whether revisions to the Commission’s
accounting rate, contract, and data filing requirements are necessary in light of potential reform
of our application of the ISP."** Commenters generally support removing filing requirements on
routes where the ISP no longer applies. These parties argue that contract and accounting rate
filings are burdensome,’ and that public disclosure of the contracts may have a “chilling” effect
on negotiations.">® Verizon argues that public disclosure of settlement rate contracts may
actually facilitate collusion.'** We agree and revise our reporting requirements accordingly, in
light of the modifications to the ISP we adopt in this Order.

56. Currently, to safeguard against anticompetitive harm, the Commission requires
U.S. carriers with a correspondent relationship with foreign carriers possessing market power to
file with the Commission, pursuant to Section 43.51 of the rules, a copy of each operating
agreement.'*’ In addition, pursuant to Section 64.1001 of the rules, carriers are required to file
with the Commission, and obtain prior approval for, modifications to their international
settlement arrangements with foreign carriers possessing market power.'*' While the
requirement to file accounting rate modifications applies only to U.S.-international routes
governed by the strict requirements of the ISP,'* the contract filing requirement in Section 43.51
of the Commission’s rules applies to all U.S. carrier arrangements with foreign carriers that
possess market power.

57.  First, we clarify and confirm that the requirements of Section 64.1001 apply only
to accounting rate modifications on routes that are subject to the ISP. Thus, under our revised
international settlements policy, once a route is benchmark-compliant and is no longer subject to
the ISP, U.S. carriers are not required to file accounting rate modifications pursuant to Section

135 MCI Comments at 14.
136 See NPRM, 17 FCC Red at 19976, 9 40.

137 See AT&T Reply at 5; CompTel Reply at 3; Verizon Comments at 6; MCI Comments at 13.

138 See AT&T Reply at 5; CompTel Reply at 3; MCI Comments at 13.

139 See Verizon Comments at 6.

140 47 C.F.R. §§43.51,64.1001(b). The Commission has noted that “whipsawing” tends to exist in the
negotiation stage prior to the filing of service agreements or rate modifications by U.S. carriers with the
Commission. Therefore, the ISP is focused on ensuring that U.S. carriers’ negotiating leverage is not affected by
anticompetitive practices. However, the Commission has used the oversight of filed agreements to monitor
compliance with the ISP’s requirements. See ISP Order, 51 Fed. Reg. 4736 at 9 2.

tal See 47 C.F.R. §§ 43.51(e), 64.1001(b)~(g).
142 See 47 C.F.R. §§ 43.51(e)(3), 64.1001(b).
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64.1001. We also amend Sections 43.51 and 64.1001 to make explicit the requirement that
carriers proposing to initiate service in correspondence with a foreign carrier possessing market
power on a route that is subject to the ISP must file with the Commission, and obtain prior
approval for, their initial settlement arrangements, in addition to changes in those arrangements.

58. With respect to filings of carrier agreements, we find that the current contract
filing requirement in Section 43.51, which requires that U.S. carriers file contracts regarding the
provision of U.S.-international services involving foreign carriers with market power, is overly
broad in light of our further reform of the ISP. Although commenters disagree as to the extent to
which these filings are necessary,'* we find that the filing and maintenance of current contracts
at the Commission for routes where the ISP no longer applies unnecessarily restricts the
flexibility of U.S. carriers in their negotiations and may provide disincentives for U.S. carriers to
negotiate aggressively toward more cost-based rates to the benefit of U.S. customers.'** Such
filings are impractical in a dynamic marketplace. In addition, they place an unnecessary
administrative burden on U.S. carriers and on the Commission. We therefore eliminate the
contract filing requirements in section 43.51 for U.S. carrier agreements with foreign carriers that
possess market power on the foreign end of routes that are exempt from the ISP.'* In adopting
this rule change, we recognize that U.S. carrier contracts with foreign carriers that possess
market power also govern matters unrelated to the settlement of traffic, such as interconnection
of international facilities, private line provisioning and maintenance, and quality of service,
which are matters that will continue to be covered by our “No Special Concessions” rule.'*® For
this reason, we reserve the right to require the filing of particular contracts when presented with
evidence of a violation of the “No Special Concessions” rule or of other anticompetitive behavior
related to these matters on a particular route.

59.  In contrast to benchmark-compliant routes, we find that a significant risk of
anticompetitive harm continues to exist on routes where carriers are unable to reach benchmark-
compliant rates.'*’ In addition to retaining the ISP, we will therefore retain the reporting
requirements for these routes, because the risk of anticompetitive harm to U.S. competition and
U.S. customers outweighs the benefit of greater flexibility and a more deregulatory approach.
Accordingly, we narrow the applicability of the Section 43.51 contract filing requirement on
U.S. carriers entering agreements with foreign carriers with market power to apply only to only

143 See C&W Comments at 3, 18 (arguing that the Commission should continue to require confidential filings

of agreements for foreign carriers with market power in order to address potential anticompetitive harm). But see
MCI Comments at 13 (arguing that the Commission can always request specific rate agreements pursuant to its
authority in Section 211 of the Act, and U.S. carriers will have incentives to file necessary information in the event
of anticompetitive behavior).

144 The Commission noted ongoing concerns that public filing may create “free rider” or “chilling” effects in

negotiations and on the ability to enter agreements. NPRM, 17 FCC Rced at 19976, 9] 40.

145 In the event that there is anticompetitive behavior on particular U.S.-international routes that are exempt

from the ISP, U.S. carriers filing a complaint through the carrier-initiated process described above may provide
necessary contract information confidentially. See also AT&T Reply at 5.

146 See supra 9 50-51.
147 See supra § IIL.B. See also Benchmarks Order, 12 FCC Rcd at 19809-18, 9 5-27.
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those U.S.-international routes still governed by the ISP.'*

60. We also agree with several commenters that our Section 43.61 reporting
requirements provide both the Commission and the industry the means by which to detect
anticompetitive conduct on particular routes.* We note, however, that the International Bureau
has recommended that the Commission initiate a proceeding to re-examine several of its data
collection requirements, including Section 43.61 of the Commission’s rules, and the need for
quarterly reporting and its effectiveness.'”’ Our decisions in this Report and Order do not
prejudge the outcome of that pending proceeding.

61.  We decline to adopt AT&T’s proposal to make public each quarter, in order to
assist U.S. carriers in their negotiations, a list of the routes with the lowest overall U.S.-outbound
rates indicated by the quarterly reports.'””' We agree with commenters that assert that this type of
publication could disclose information from which competitors may be able to deduce another
carrier’s commercially-negotiated rates based upon historical percentages and filings, thereby
gaining competitive advantages.'”> Public disclosure of rate information on routes from which
we remove the ISP actually may harm the public interest through the “chilling” effect on U.S.
carriers’ ability to enter into agreements with foreign carriers and may provide a disincentive to
negotiate aggressively towards more cost-based rates. For these reasons, we choose not to adopt
AT&T’s proposal and, instead, maintain our current quarterly reporting requirements.'>

62. Consistent with these findings, we modify Section 43.51 of the Commission’s
rules and clarify that accounting rate modifications required pursuant to Section 64.1001 only
apply to proposed rates on U.S.-international routes that continue to be subject to the ISP. We
revise Part 43 of the Commission’s rules accordingly."*

4. Adding Foreign Mobile Carriers to the “Market Power” List

63.  AT&T proposes that we add foreign mobile carriers to the Commission’s List of
Foreign Telecommunications Carriers that are Presumed to Possess Market Power in Foreign
Telecommunications Markets."> AT&T asserts that all foreign mobile carriers should be
deemed to possess market power as these carriers have an effective monopoly over their
subscribers for termination services and thus have market power in the market for call

148 We do not disturb the Commission’s dominant carrier safeguards contained in Section 63.10 of the

Commission’s rules and referenced in Section 43.51(b)(3). See 47 C.F.R. §§ 63.10, 43.51(b)(3).

149 See AT&T Comments at 16; MCI Comments at 7, 24; AT&T Reply at 5; CompTel Reply at 4-5.

150 See International Bureau, Federal Communications Commission, Biennial Regulatory Review 2002, 1B

Docket No. 03-309, GC Docket 02-390, 18 FCC Rcd 4196, 4201 at § 13 (2003) (2002 IB Biennial Review Staff
Report).

131 See AT&T Comments at 24; AT&T Reply at 15.

152 See MCI Reply at 11-12.

133 We note our intention to address the International Bureau’s recommendation that a proceeding be initiated

reviewing the Commission’s data collection requirements including those required under Section 43.61 of our rules.

See IB Biennial Review Staff Report, 18 FCC Red 4201 at 9 13.
134 See Appendix B.

133 AT&T Comments at 33-35; AT&T Reply at 22.
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termination on their networks.””® AT&T further argues that, in countries adopting a Calling Party
Pays (CPP) regulatory regime, market forces cannot adequately discipline foreign mobile
operators that abuse this power."”’ Several commenters oppose AT&T’s proposal, arguing that it
would impose burdensome regulations on these carriers and stifle investment.'”® Other
commenters disagree based on grounds of international comity and regulatory sovereignty.'>

64. We decline to adopt AT&T’s proposal because there is no compelling
justification for adding all foreign mobile carriers to the Commission’s market power list at this
time. The Commission’s Foreign Carriers List identifies those foreign carries with which the
exchange of traffic is subject to, inter alia, the “No Special Concessions” prohibition in Section
63.14, the contract filing requirements in Section 43.51, and the ISP on non-exempt routes.'®
Under Section 43.51 of the Commission’s rules, a party seeking to add a carrier to the
Commission’s list bears the burden of submitting information to the Commission sufficient to
demonstrate that the foreign carrier either (1) has 50 percent market share in the international
transport or local access markets on the foreign end of the route served by the foreign carrier; or
that (2) the foreign carrier nevertheless has sufficient market power on the foreign end of the
route to affect competition adversely in the U.S. market.'®’ AT&T has not provided any
information to meet the burden of proof required under Section 43.51. Nor is there any other
evidence in the record to support such a finding. We note that every carrier, whether fixed or
mobile, has complete control over termination to its subscriber base. We do not have record
evidence at this time, however, that this level of control over termination, by itself, establishes
that a foreign carrier has sufficient market power on the foreign end of a route to affect
competition adversely in the U.S. market.

65.  Although we acknowledge that there are concerns that mobile termination rates
are often set at rates that significantly exceed costs, particularly under a CPP regime such as
those that exist in most European markets, we find no evidence in the record of this proceeding
that would warrant a blanket finding that foreign mobile carriers as a class possess sufficient
market power to affect competition adversely in the U.S. market.

5. Transition Period

66. In the NPRM, we sought comment on whether any of our proposals to remove
the ISP may affect existing commercial agreements and whether a transition period therefore
would be necessary to phase-out agreements negotiated under the current ISP.'** No commenter
addressed this issue. In raising this concern, the Commission sought to ensure that any revision

136 AT&T Comments at 33-35; AT&T Reply at 22. See also MCI Comments at 17-25; Sprint Comments at
17-18.

157 AT&T Comments at 33; AT&T Reply at 24.

138 See AT&T Wireless Reply at 11-13; Verizon Reply at 5-7; Vodafone Reply at 5-6; BellSouth Reply at 2-5.

159 See C&W Comments at 20-23; GSM Europe Comments at 3; T-Mobile Reply at 2; Government of Japan

Reply at 2; NTT DoCoMo Reply at 8-10; KDDI Reply at 2-3; KPN Reply at 3.

160 The list also governs the applicability of certain safeguards relating to the landing and operations of U.S.-

licensed submarine cables in foreign markets. See 47 C.F.R. § 1.767(g)(5).
tol 47 C.F.R § 43.51(e)(3).
1oz NPRM, 17 FCC Red at 19997, 9 42.
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to the ISP, including the revision we adopt in this Order, would not disrupt services to U.S.
customers or payment flows to U.S. carriers. Based on our review of bilateral contractual
arrangements between U.S. and foreign carriers, we note that most arrangements involve a
separate, severable rate agreement that can be easily modified without disrupting service on a
route. Furthermore, it is our understanding that, in practice, carriers traditionally “true up” or
credit each other when they adopt retroactive agreements and thus would not require a regulatory
time frame instituted by the Commission to implement successfully our reform of the ISP. As
such, we decline to adopt a transition period for the removal of the ISP on benchmark-compliant
routes as no existing contracts are likely to be abrogated and parties will have sufficient notice
and incentive to negotiate new rate agreements once the removal of the ISP becomes effective on
a route that is benchmark-compliant.

V. ACCOUNTING RATE REFORM
A. Background

67.  Indeveloping its 1997 benchmarks policy, the Commission established
benchmark rates and a transition schedule for achieving rates at or below the benchmarks. The
Commission calculated the benchmark rates using foreign carriers’ publicly available tariff rates
and information published by the ITU. The Commission categorized countries by their level of
economic development using a World Bank and ITU classification scheme, and calculated the
benchmark for each category using the “tarriffed component price” (TCP) methodology'®
applied to sample countries in each category. The benchmarks are: 15 cents for upper income
countries; 19 cents for upper-middle and lower-middle income countries; and 23 cents for lower
income countries. These rates serve as a cap upon the settlement rates that U.S. carriers may
negotiate with their foreign correspondents. The Commission established transition dates to take
into account the time and difficulty some countries would have in rebalancing their rates.'®*
Also, it established a procedural mechanism by which U.S. carriers could petition the
Commission to enforce the benchmarks policy on a given route.'®

68.  Inthe NPRM, the Commission requested comment on the future of the current
benchmarks policy. The Commission asked for comment on a number of issues related to
potential revision of the policy, including elimination of the policy if permitted by market trends

163 Benchmarks Order, 12 FCC Red at 19828-65, 99 45-120.

104 The Commission established the following transition schedule: U.S.-international routes to countries in the

Upper Income category (with a Gross National Product (GNP) per capita greater than $8,995) were to achieve a
settlement rate at or below $0.15 by January 1, 1999; routes to Upper Middle category countries ($2,896 < GNP per
capita < $8,955) were to achieve a settlement rate at or below $0.19 by January 1, 2000; routes to Lower Middle
Income category countries ($726 < GNP per capita < $2,895) were to achieve a settlement rate at or below $0.19 by
January 1, 2001; routes to Low Income countries (GNP per capita < $726) were to achieve a settlement rate at or
below $0.23 by January 1, 2002; and U.S.-international routes to countries with a teledensity of less than 1.00 were
to achieve a settlement rate at or below $0.23 by January 1, 2003. See Benchmarks Order, 12 FCC Rcd at 19885, q
165.

163 U.S. carriers may seek Commission enforcement of the benchmark rate by submitting a petition that: (1)

demonstrates that the U.S. carrier has been unable to negotiate a settlement rate that complies with the benchmark
rate; and (2) requests that the Commission take enforcement measures to ensure that no U.S. carrier pays more that
the benchmark rate. The Commission will also take into consideration the individual circumstances surrounding
each petition in determining the appropriate enforcement action. Benchmarks Order, 12 FCC Rced at 19893-96, 99
185-90.
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(involving establishment of sunset date), downward revision of benchmark rates to reflect lower
costs, greater carrier operational efficiencies, a more selective application of the policy through
classification of certain U.S.-international routes as de minimis, and which application of the
policy may be counterproductive to achieving the Commission’s goals.'®® The Commission did
not, however, offer a specific proposal for comment as to what future benchmark calculation
methodologies, rates, classification criteria, or revised compliance deadlines the Commission
might develop and implement.

69. A total of 14 parties filed comments, replies or submitted ex parte submissions
addressing the issues regarding the benchmarks policy. Seven parties contend that we should
eliminate our current benchmarks policy.'®” Seven commenters state that we should maintain the
policy,'®® of which four maintain that we should revise the benchmark rates to reflect recent
developments since the Commission’s adoption of the benchmarks policy in 1997.'® AT&T
proposes that if we modify the policy we should do so in a separate proceeding and not delay
implementation of ISP reform.'”

B. Discussion
1. Effect of the Benchmarks Policy

70.  Inthe Benchmarks Order, the Commission acknowledged that the benchmark
rates established were above-cost, but noted that application of benchmarks would result in
significant reductions in settlement rates, bringing them closer to cost and placing some
discipline on a “system of inflated settlement rates.” '”' The Commission stated in the
Benchmarks Order that periodic revisions would be necessary to avoid the problem of the
benchmarks not keeping pace with cost reductions and to encourage further movement toward
cost-based rates.!” 1t also stated, however, that the best way to achieve cost-based settlement
rates is through effective competition.'”” Where there is fully developed competition, efficient
pricing by competitors likely will drive settlement rates toward cost. The Commission
recognized that development of vigorous competition in many markets will take time and that it
could not rely upon such development to reduce settlement rates to more cost-based levels in a

166 NPRM, 17 FCC Rcd at 19977-78, 9 44.

167 AHCIET Comments at 4-5; ASETA Comments at 2; EU comments at 2; Government of Japan Comments

at 1-2; KDDI Comments at 2-3; Telefonica Comments at 5-6; Letter from Selby Wilson, Secretary General,
Caribbean Association of National Telecommunications Organizations, to Marlene Dortch, Secretary, FCC, IB
Docket 02-324, 96-261 at 2-3(dated Jan. 16, 2004) (CANTO Jan. 16, 2004 Ex Parte Letter ).

168 AT&T Comments at 26-29; AT&T Reply at 15-16; C&W Comments at 17; CompTel Reply at 5-6;
Telecom Italia Comments at 5; Sprint Comments at 7-11; Verizon Comments at 6-7; Verizon Reply at 4; MCI
Comments at 15; MCI Reply at 10.

169 AT&T Comments at 26-29; Telecom Italia Comments at 5; Sprint Comments at 7-11; MCI Reply at 10.
170 AT&T Comment at 27; AT&T Reply at 16.

i Benchmarks Order, 12 FCC Red at 19828, 19855 & 19861, 947, 102 & 112. See also NPRM, 17 FCC
Red at 19977-78, 9 44.

172 Benchmarks Order, 12 FCC Red at 19840 & 19855, 99 69 & 102.
173 Benchmarks Order, 12 FCC Rced at 19862, 9 114.
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timely manner.'”*

71. The Commission’s benchmarks policy has provided a means to jump start
reductions in settlement rates. The Commission stated in the NPRM that bilateral settlement
rates on many routes are lower as a result of this policy, combined with other factors such as the
effect of least-cost routing mechanisms such as refile and re-origination.'” Currently, more than
94 percent of the approximately 35 billion outbound U.S.-international minutes, representing at
least 173 of the 203 countries with which U.S. carriers correspond, are being settled at or below
the relevant benchmark rate.'”® Even before the January 1, 2003 compliance date for the last
group of benchmarks in the five-year period established by the Benchmarks Order, U.S. carriers
had negotiated benchmark-compliant rates on more than three quarters of U.S.-international
routes. We believe that these results have benefited U.S. customers.

72.  We disagree with the assertions of some commenters that settlement rate
reductions are not being passed on to U.S. customers, and we reject these commenters’ inference
that the benchmarks policy should therefore be rescinded.!”” Both statistical data collected by
the Commission and economic theory indicate that reductions in settlement rates are being
passed on to U.S. customers. Statistics collected from the Commission’s annual report
International Telecommunications Data (Section 43.61 reports from U.S. carriers) show that
from 1997 to 2002, the average settlement rate for all U.S.-outbound traffic fell from $0.35 to
$0.11, a decrease of $0.24, while the average price of a U.S.-international calling minute fell
from $0.67 to $0.27, a decrease of $0.40."” Thus, average price reductions substantially
outpaced settlement rate reductions during this period, reflecting pass-through of settlement rate
reductiolt719s as well as other cost savings and increasing competition in the U.S.-international
market.

73.  The data showing that settlement rates have been passed on to customers are
consistent with economic theory. Settlement rates are a per-minute cost of providing
international service and are therefore, in the terminology of economics, a “marginal cost.”

Basic economic theory teaches that, in a competitive market, changes in the marginal cost of a
product are reflected fully in its price, and are therefore “passed on” to customers. Thus, because
U.S.-international telecommunications carriers face robust competition in most markets, it is not

174 Benchmarks Order, 12 FCC Red at 19862, 9 114.
173 NPRM, 17 FCC Red at 19966, 9 18.

176 See Section 43.61 data. We note that 30 routes remain out of compliance with our benchmarks policy even

though our final transition deadline has passed.

177 AHCIET Comments at 4-7; Telefonica Comments at 5-7.

178

See Appendix G.

179 Settlement rates are the single largest and most variable component of the marginal cost of international

service. We would expect changes in the price of U.S. international service to reflect changes in settlement rates
first and foremost, and secondarily other effects, such as decreases in the marginal costs of other inputs as well as
increases in productivity and the degree of competition in the provision of U.S. international services. These
additional factors likely account for the fact that prices have decreased by somewhat more than the reduction in
settlement rates, as demonstrated by the data. Some believe that net settlement rates are a more accurate gage of
costs than settlement rates. In the period from 1997-2002, net settlement rates declined by $0.16 per minute (from
$0.25 per minute to $0.09 per minute). Thus calling rate reductions exceeded reductions in net settlement rates by
an even greater amount than they exceeded reductions in settlement rates.
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surprising that changes in settlement rates have been passed on to end-users in the United
States.'®’

2. Elimination or Modification of Current Benchmarks

74.  The parties that seek elimination of the benchmarks policy raise issues previously
considered by this Commission and the courts. They generally characterize the policy as
unilateral, extraterritorial regulation that is inconsistent with international agreements and
international comity.'® The Commission has previously held, and the courts have confirmed,
that the Commission has jurisdiction to adopt settlement rate benchmarks for U.S. carriers, under
the Communications Act and relevant case law. The Commission determined that above-cost
settlement rates paid by U.S. carriers to terminate international traffic are neither just nor
reasonable, and it acted pursuant to its statutory authority in Section 201(b) of the
Communications Act to prohibit U.S. carriers from continuing to pay such charges.'® The
Commission also concluded in the Benchmarks Order that its benchmarks are consistent with
international obligations of the United States, and do not violate international comity.'®
Furthermore, the Commission made it clear that it does not, through its benchmarks, assert extra-
territorial regulation over foreign carriers because benchmarks are a constraint on U.S. carriers
only."™ Moreover, as explained in the Benchmarks Order, the policy is fully consistent with
U.S. trade obligations under the GATS.'® The D.C. Circuit Court affirmed the Commission’s
Benchmarks Order in these respects.'®® Nothing presented on the record in this proceeding
persuades us to change our previous findings on these issues.

75. AT&T argues that the Commission should not eliminate benchmarks or adopt a
sunset date for the benchmarks policy, as it would encourage non-compliance and “backsliding”
by some carriers.'”®” AT&T contends that the benchmarks remain necessary to obtain lower rates

180 The passing on of settlement rates to U.S. customers has not been uniform. Some basic rate and “casual

calling” customers, who account for a relatively small portion of U.S. international traffic, have seen substantial rate
increases since 1997. This outcome appears to be due to consumer information problems rather than lack of
competition. Beginning in 2001, the FCC has undertaken a consumer education initiative to improve consumers’
awareness of the availability of economical international calling plans. For further information on this effort see
“Consumer Education Initiative for U.S. International Calling” at www.fcc.gov/ib.

181 AHCIET Comments at 12; ASETA Comments at 1-2; EU Comments at 1-2, Government of Japan
Comments at 1-2; Telefonica Comments at 11-12; CANTO Jan. 16, 2004 Ex Parte Letter at 1-2.

182 Benchmarks Order, 12 FCC Red at 19932-39, 4 276-86.

183 Benchmarks Order, 12 FCC Red at 19949-52, 99 309-14; aff’d on recon, 14 FCC Red at 9260-9264, 49 12-
24,

184 Benchmarks Order, 12 FCC Red at 19949-52, 99 309-14.
185 Benchmarks Order, 12 FCC Red at 19924-28, 99 260-67.

186 See, e.g., Cable & Wireless v. FCC, 166 F.3d 1224 (D.C. Cir. 1999). The D.C. Circuit rejected the
argument that the benchmarks policy unlawfully asserts regulatory authority over foreign telecommunications
services and foreign carriers. The court noted that “the Commission does not exceed its authority simply because a
regulatory action has extraterritorial consequences.” The court thus found the Benchmarks Order “does not regulate
foreign carriers or foreign telecommunications services and therefore does not violate the Communications Act.” Id.
at 1230.

187 AT&T Comments at 27. AT&T notes that termination rates can fluctuate in either direction over time.

The prospect of the removal of the Benchmarks Policy from U.S.-international routes, AT&T argues, would
(continued....)
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in less developed, noncompetitive markets, and U.S. carriers continue to negotiate with foreign
carriers to achieve benchmark rates in many markets.'"® MCI expresses concern that certain
governments and carriers have recently attempted to raise unilaterally rates to above-cost levels
and emphasizes that elimination of the benchmarks would send an erroneous signal to foreign
governments and carriers that seek to raise settlement rates above current levels.'”

76. The Benchmarks Policy has contributed to the decline in settlement rates on many
U.S.-international routes. The value of these benchmarks is not, however, spent. Thirty routes,
some with significant traffic volume, are still above benchmark rates.'” Any prospect that
benchmarks would be removed in the future could encourage intransigence by carriers in
countries that have not yet agreed to benchmarks and may encourage carriers in currently
benchmark-compliant countries to raise rates. In addition, in this Order, we rely on benchmarks
as the trigger for the significant deregulatory step of removing the ISP from routes. Elimination
or sunset of the benchmarks policy would remove the necessary prompt to implement this step,
and would therefore invalidate its deregulatory nature. We therefore believe that elimination or
sunset of the benchmarks policy at this time would not be in the public interest as this could
prevent benchmarks from continuing to play a role in reducing settlement rates toward cost.

77. Finally, in the Benchmarks Order, the Commission set forth two limited
exceptions to enforcement of the benchmark rate and the transition deadlines for a particular
route.'”! First, any interested party may ask the Commission to reconsider rates on the grounds
that they do not permit the recovery of total service long run incremental costs incurred to
receive, transmit, and terminate international service.'”? Second, a U.S. carrier can request
additional transition time for a route if annual reductions in settlement rates would entail a loss of
greater than 20 percent of a country’s annual telecom revenues.'” In the NPRM, the
Commission asked whether the Commission should consider modifying the policy to add further
exceptions, including a “de minimis” exception, to its Benchmarks Policy based on the volume of
minutes on a certain route, net settlement payments on a certain route, or other factors such that
enforcing the benchmarks rate would be counterproductive from a telecommunications policy
perspective, as well as an economic and foreign policy perspective.'”* Although we received no

(...continued from previous page)
encourage further intransigence by countries that have not yet agreed to benchmark rates and encourage new efforts
to raise rates. AT&T Comments at 29.

188 AT&T Comments at 29. AT&T further notes that certain parties who opposed the Commission’s

Benchmarks Policy when it was first adopted, now support its role in lowering termination rates closer to cost.
AT&T Reply at 16-17 (noting C&W and Telecom Italia’s support of benchmarks in this proceeding.)

189 MCI Reply at 10. MCI therefore asserts that it would be premature for the Commission to eliminate the

policy as it remains an important part of negotiating settlement arrangements with foreign carriers. MCI Reply at
10. See also AT&T Comments at 29.

190 See Appendix F.

191 Benchmarks Order, 12 FCC Red at 19842-43 & 19888-89, 99 74 & 174.
192 Benchmarks Order, 12 FCC Rcd at 19842-43, 4 74.

193 Benchmarks Order, 12 FCC Rcd at 19888-89, § 174.

194 NPRM, 17 FCC Rcd at 19978, q 44. The Commission also requested comment on what sub-factors should
be considered in making a determination as to whether a route was “de minimis.” Id.

35



Federal Communications Commission FCC 04-53

formal comment on this issue,'”> CANTO did address it in its ex parte submission.'”® CANTO
requests that the Commission consider creating exemptions from benchmarks for insular foreign
carriers in high-cost countries.'”’ CANTO argues that the Commission should treat foreign
carriers under the benchmarks regime in a manner consistent with domestic regimes applicable
to high-cost providers of telecommunications services.'”® Based on the record before us, we do
not adopt any further exceptions to the benchmarks policy. We would consider changes in our
current benchmarks exception standard, however, but only pursuant to a petition for rulemaking
that offered specific proposals that affords other parties an opportunity for comment.

3. Future of Benchmarks

78. Several parties recommend that we commence a new proceeding to establish new,
lower benchmarks based on current data."” AT&T argues that, since the current benchmarks are
much further above cost than they were when originally adopted because international
termination costs have declined, they are becoming less effective than they were originally in
achieving the Commission’s goal of cost-based rates.”” AT&T emphasizes the need for a new
round of benchmarks, noting that existing benchmarks are so out of date that foreign carriers and
governments are increasingly citing them as justification for increasing, rather than lowering,
their rates.”*’ Telecom Italia urges that benchmarks should be updated to reflect the decline in
settlement rates over the last few years.””> MCI argues that benchmarks continue to serve an
important purpose as a “ceiling” for U.S. carriers’ settlement rate negotiations because any
settlement rate that exceeds the relevant benchmark constitutes an unjust and unreasonable

193 C&W addressed the “de minimis issue” broadly in the context of the Commission’s International Simple

Resale (ISR) Policy. C&W Comments at 15-16. C&W notes that “low-volume routes” have been characterized as
“de minimis” by the Commission in other contexts. C&W Comments at 16 (citing /n the Matter of the Merger of
MCI Communications Corp. and British Telecommunications plc,12 FCC Red 15351, 15463-64, 49 290-91 (1997)
and In the Matter of Motion of AT&T Corp. to be Declared Non-Dominant for International Service, 11 FCC Rcd
17963, 17998-99, 99 94-97 (1996) (where the Commission decided to forbear application of its dominant carrier
regulations due to the de minimis U.S. billed minutes on certain routes). C&W also notes that, regardless of whether
the Commission classified certain routes as “de minimis” it would retain its traditional enforcement powers. C&W
Comments at 16.

196 CANTO Jan. 16, 2004 Ex Parte Letter at 7-8.
197 CANTO Jan. 16, 2004 Ex Parte Letter at 8.
198 CANTO Jan. 16, 2004 Ex Parte Letter at 8.

199 AT&T Comments at 26-30; Telecom Italia Comments at 5; MCI Reply at 10-11. see also NTIA Aug. 5,
2003 Ex Parte Letter at 2 (encouraging the Commission to “investigate the feasibility and practicality of downward
revisions to the existing benchmarks”).

200 AT&T Oct. 22, 2003 Ex Parte Letter at 6.

201 AT&T Reply at 16. We also note that AT&T filed an ex parte letter in this proceeding broadly discussing

ISP reform. AT&T Oct. 22, 2003 Ex Parte Letter at 1. AT&T argues that while there is broad support for the
continuation of the Benchmarks Policy, the benchmarks themselves “no longer adequately serve the Commission[’s]
objective of Cost based rates.” AT&T Oct. 22, 2003 Ex Parte Letter at 6. AT&T asserts that the current
benchmarks are based on 1996 data and that the average U.S. settlement rate is below the lowest benchmark rate.

1d.

202 Telecom Italia Comments at 5.

36



Federal Communications Commission FCC 04-53

charge or practice under Section 201 of the Telecommunications Act.””> MCI recommends that

the Commission initiate a new proceeding so that benchmarks can be revised to reflect cost-
based rates, as well as rate reductions that have already occurred in the marketplace since the
Benchmarks Order was adopted.”

79.  Sprint proposes more limited changes to benchmarks. Sprint identifies attempts
by foreign governments to mandate price floors above prevailing, commercially established
termination rates as the most dangerous threat to competition in international termination
markets.”” It agrees that benchmark rates are outdated and considerably above actual cost-based
rates.””® Sprint believes that the institutionalization of above-cost benchmarks harms U.S.
customers by allowing foreign governments to justify increases in settlement rates as reasonable
to the extent that the rates remain below the Commission’s benchmarks,?’” and also allows U.S.
affiliates of foreign carriers to engage in anticompetitive behavior.”” Sprint argues, however,
that a major, long-term undertaking to revise benchmarks would be unnecessary, and advises the
Commission to limit recalculations of benchmarks to routes on which rates are not “low” or to
routes for which a foreign government attempts to mandate rate increases.”

80. Two parties recommend that we maintain our current benchmarks policy,
including current benchmark rate levels, as a safeguard against persistent market power that
exists in many foreign markets.”’® One asserts that revision of benchmark rates is unnecessary in
light of the continuing decline in settlement rates,”'' and also argues that downward revision of
benchmarks could result in retaliatory action on the part of foreign national regulatory
authorities.*"

203 See Benchmarks Order, 12 FCC Red at 19939, 9 286; Cable & Wireless v. FCC, 166 F.3d at 1231 (D.C.
Cir. 1999).

204 MCI Reply at 11.

205 Sprint Comments at 2, 5. Sprint cites the Dominican Republic, China, and the Philippines as examples.

Sprint Comments at 5-6.

206 Sprint Comments at 6-7. According to Sprint, evidence from U.S. spot markets for international

termination services and from studies undertaken by the New Zealand’s Commerce Commission and the European
Union show that the FCC’s benchmark rates are far above the actual cost of international termination, which Sprint
implies is only a few pennies. Sprint Comments at 7-9.

207 Sprint Comments at 2, 6, & 10.

208 Sprint Comments at 10-11. Such behavior would include, e.g., price-squeezes. See Benchmark Order, 12

FCC Red at 19902, q 211.

209 Sprint Comments at 2, 15. Sprint defines rates as “low” if they are close to costs, as indicated, e.g., by the

presence of spot market rates that are 75% below benchmarks for “commercially meaningful volumes” or the
average of some basket of rates on routes where “vibrant competition” is acknowledged to exist, e.g., those routes
from which the ISP is currently lifted. Sprint Comments at 13. Additionally, Sprint states that the tariff components
pricing (TCP) model used by the Commission in establishing benchmarks remains a useful model for updating
benchmark rates, but also urges the Commission to consider other types of potentially useful cost information that
have come to light since the original benchmarks proceeding, such as spot market data and information from other
studies. Sprint Comments at 16.

210 C&W Comments at 17; Verizon Comments at 6-7.

2 Verizon Comments at 6-7.

212 Verizon Reply at 3-4.
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81.  CANTO opposes Commission initiation of a new proceeding to modify the
benchmark policy, noting that some of the revenue reductions imposed as a result of the policy
are only being recently implemented.213 CANTO urges the Commission to permit marketplace
and technological forces, as well as multilateral institutions and national regulatory authorities, to
address foreign termination rate issues. If the Commission does initiate a proceeding, CANTO
urges it to consider several factors.”'* Additionally, VSNL filed an ex parte submission in this
proceeding requesting that, if the Commission should move forward with a further proceeding
regarding the benchmarks policy, it should take into account that National Regulatory
Authoritize£ (NRAs) in some countries prescribe specific per-minute interconnection-related
charges.

82.  While we conclude that our benchmarks policy continues to play an important
role in driving rates toward costs and should not be eliminated, we do not now conclude that we
should initiate a new proceeding to revise benchmarks downward. Section 43.61 data shows that
the average settlement rate declined to $0.11 per minute in 2002.>'® This decline is significant
and has taken place within a relatively short period of time. In 1997 the average settlement rate
was $0.35 per minute—well above the highest benchmark rate of $0.23 established that year in
the Commission’s Benchmark Order. By 2001, the average settlement rate was $0.14 per
minute—below the lowest benchmark rate of $0.15 that the Commission established in 1997.
This decline appears to be the result of both the Commission’s benchmarks policy and the
emergence of new market institutions that are developing, such as spot markets, where a U.S.
carrier can choose the lowest rate available for routing traffic to the destination country. In
addition, use of VoIP rather than voice grade IMTS circuits is making available means of routing
traffic at lower-cost options.*'®

217

213 CANTO Jan. 16, 2004 Ex Parte Letter at 1.

214 These factors include (1) maintaining consistency with the WTO Basic Telecommunications Agreement

and the Reference Paper; (2) sufficiency of Commission authority to prescribe rates that may be inconsistent with
the laws, regulations or policies of other countries; (3) adopting broader policy goals beyond reducing rates such as
improvement of the quality of international telecommunications services; (4) conducting a de novo examination of
long run incremental cost (LRIC) methodology as the proper method for measuring “just and reasonable rates”; (5)
reliance upon commercial negotiations rather than regulatory intervention; (6) recognizing potential for foreign
carriers to terminate services with U.S. carriers and disrupt traffic rather that comply with lowered benchmark rates;
(7) analyzing issues related to establishment of new benchmarks using the TCP model; and (8) assuring that U.S.
carriers pass through cost reductions to all classes of U.S. callers in the form of lower calling rates on a route-by-
route basis. See CANTO Jan. 16, 2004 Ex Parte Letter at 1-9.

s According to VSNL, in some cases, these charges relate to access deficit charges (ADC’s) intended to

defray certain regulatory obligations such as universal service requirements in the foreign termination country.
VSNL notes that these charges are passed on to carriers, such as VSNL, that terminate international traffic in certain
countries, but do not operate local telephone networks in that country. VSNL argues that any model adopted by the
Commission under a revised benchmarks policy should reflect these costs. See Letter from Robert Aamoth,
Counsel, Videsh Sanchar Nigam Limited, to Marlene Dortch, Secretary, FCC, IB Docket 02-324, 96-261 at 1-2
(dated Jan. 20, 2004) (VNSL Jan. 20, 2004 Ex Parte Letter.)

216 All calculations of average settlement rates in this section are weighted averages by minutes.
7 See Appendix G.
218

The recent OECD study on trends in international calling prices in OECD countries provides anecdotal
information on the development of IP-based networks. The study observed that, “since the cost for transmission of
voice data over IP-based networks is much lower than the cost of transmission over the PSTN [public switched
network] IP telephony services have been launched with much lower fees than PSTN telephony services and they
(continued....)
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83.  We recognize, however, that there remains concern about the impact of above-
cost accounting rates on U.S. customers. First, a rate of $0.11 per minute may be substantially
above cost. In the Benchmarks Order, the Commission estimated that the actual cost of
terminating international traffic in 1997 was approximately $0.06-$0.09 per minute.?”” AT&T
argues that a revised TCP study would result in benchmarks at approximately $0.03-$0.04 per
minute for fixed lines and approximately $0.06-0.08 per minute for mobile termination.”’
AT&T also states that wholesale rates of $0.02-$0.03 per minute, which AT&T implies are
compensatory, are available on many routes.””’ AT&T and Sprint cite a variety of cost studies
indicating that the actual cost of international termination services is a few pennies at most.**
Given the fact that U.S. customers made approximately 34 billion minutes of international calls
in 2002, every penny by which the average settlement rate is above cost amounts to
approximately $340 million in end-user overcharges annually. In other words, a difference of as
little as $0.03 between the average rate and the actual cost amounts to over $1 billion annually.

84. Second, settlement rates on many routes are above the average settlement rate of
10.65 cents per minute, some substantially so. Analysis of the Section 43.61 data for 2002
shows that 50 countries (comprising 20.454 billion minutes) had settlement rates below 10.65
cents per minute. The average settlement rate for these countries was 6.5 cents per minute. On
the other hand, 153 countries (comprising 14.351 billion minutes) had settlement rates above
10.65 cents. The average settlement rate for these countries was 16.5 cents, substantially above
any likely estimate of the per-minute cost of international termination services. Moreover, thirty
routes are not yet in compliance with our benchmarks. Our analysis shows that substantial
volumes of U.S. traffic are likely being settled at rates substantially above cost.

85. Taking these factors and the record of this proceeding into account, we will not at
this time initiate a new proceeding to revise benchmarks down toward cost. We have found that
the international market is subject to continuing change. Given the declines in settlement rates
from 1997 to the present, it appears that the international marketplace has adjusted well to lower
rates and could support further reductions to cost without experiencing economic hardship. Our
action today in lifting the ISP from benchmark-compliant routes is intended to give U.S. carriers
commercial flexibility to take advantage of a changing market. Indeed, it is unclear the extent to
which the traditional pattern by which carriers originate and terminate calls under settlement
arrangements remains the primary means of routing traffic. We believe that we should continue
to review these developments, and further evaluate the record before us in deciding whether
further action is necessary or would be effective in bringing settlement rates closer to cost.””

(...continued from previous page)

become big competitors against PSTN telephony services.” OECD Trends Report at 29. The study found that the
primary benefit attracting use of IP Telephony networks is lower costs. The study concluded that PSTN carriers are
increasingly being driven by competition to offer IP telephony services and that carriers in some OECD countries
are establishing their own international IP services. OECD Trends Report at 30.

219 Benchmarks Order, 12 FCC Red at 19823, 19864 & 19870, 937, 122 & 134.
220 See, e.g., AT&T October 22, 2003 Ex Parte Letter at 9-18.
2 AT&T Reply at 19.

222 AT&T Reply at 19; Sprint Comments at 7-9.

23 AT&T submitted a Revised Tariff Component Price (R-TCP) study of network components used to

terminate international calls at a late date in this proceeding. See Letter from Douglas Schoenberger, Counsel,
AT&T to Marlene Dortch, Secretary, FCC IB Docket No. 02-234, 96-261 (dated Feb. 5, 2004) (AT&T Feb. 5, 2004
(continued....)
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We, of course, retain the option to react to specific situations where we find that market failures
occur, as discussed above. We welcome information from U.S. carriers as we further evaluate
changing market developments and will reconsider our decision not to initiate a new benchmarks
proceeding if such information so warrants. Carriers and other parties are free to make
appropriate filings with the Commission requesting policy changes via petitions for rulemaking
or other regulatory actions that they may believe are necessary. Carriers and other parties may
also petition the Commission for a declaratory ruling that particular settlement rates, while below
benchmarks, are unjust and unreasonable because they are well above costs.

V.  FOREIGN MOBILE TERMINATION RATES
A. Background

86. In addition to continuing concerns about above-cost accounting rates, the
Commission expressed concern in the NPRM about rates associated with the termination of U.S.-
international traffic on foreign mobile networks.”** Over the past few years since the
Commission completed its benchmarks proceeding, there has been a dramatic increase in the use
of mobile telephony.””> As the Commission explained in the NPRM, the cost of fixed-to-wireless
calls in many countries, unlike in the United States, is borne by the originating or fixed-line
customer (known as a “calling party pays” payment flow regime). When fixed-line U.S.
customers call foreign mobile customers, foreign carriers often pass through the cost of mobile
termination to U.S. carriers and customers.

87.  Inmost cases, U.S. carriers do not have direct relationships with foreign mobile
providers, but instead, U.S. carriers negotiate for mobile termination through the foreign fixed
carrier. Therefore, these rates contain both a fixed and mobile network component. In some
markets, foreign regulatory authorities have mandated specific rate floors or rate increases for
foreign mobile termination. As a result, some U.S.-international carriers have suggested to the
Commission that the wholesale rates for termination of international calls on foreign mobile
networks are significantly in excess of cost and the Commission’s benchmark rates established
for termination of U.S.-international calls in the 1997 Benchmarks Order. These claims suggest
that the increasing volume of mobile telephony in combination with high foreign mobile
termination rates may be eroding the benefits of lower international termination rates and calling
prices for U.S. customers.

88.  In the NPRM, the Commission inquired whether foreign carriers may be
exercising market power to the detriment of U.S. consumers and competition in their pricing of
termination services on foreign mobile networks.”*® The Commission noted the increasing
concern about the issue among foreign regulatory authorities, as foreign mobile services and the
number of international calls terminating on mobile networks continue to grow.**’ As the result

(...continued from previous page)
Ex Parte Letter). The Commission will require further opportunity to evaluate this study and any other information
that parties may provide.

24 NPRM, 17 FCC Red at 19979-981, 99 45-51.
2 NPRM, 17 FCC Red at 19980, 9 48.
226 NPRM, 17 FCC Recd at 19981, 9 51.
27 NPRM, 17 FCC Red at 19980, 9 50.
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of different regulatory frameworks governing payments among countries for originating and
terminating calls on mobile phones, the Commission also expressed concern that U.S. consumers
originating international calls may be unaware they are calling mobile numbers or unaware of
that they incur surcharges associated with the cost of terminating U.S.-international calls on
foreign mobile phones.”®

B. Discussion

89. In response to the NPRM, commenters raised several issues related to the
Commission’s concern regarding foreign mobile termination rates. These issues include: (1) the
relevant cost structure and flow through of foreign mobile termination;*** (2) the specific
application of the 1997 benchmarks policy to foreign mobile termination rates;**° (3) the
Commission’s jurisdiction in light of international law;' (4) the appropriate level of deference
due by the Commission to ongoing proceedings in other fora such as national regulatory bodies

and multilateral bodies;*** and (5) the value of Commission consumer alerts.**

90.  Many of the commenters argue that mobile termination rates appear to be

28 NPRM, 17 FCC Red at 19979 & 19981, 9946 & 51.

229 See, e.g., Verizon Comments at 10; Vodafone Comments at 15; Vodafone Reply at 11; C&W Comments at

25; AHCIET Comments at 12; NTT DoCoMo Comments at 3-6; Orange SA Comments at 1; KDDI Reply at 3, 5
(arguing that the Commission should focus not on foreign mobile termination rates but rather on foreign mobile
surcharges that U.S. carriers charge their customers and whether they accurately reflect recent reductions in foreign
mobile terminations rates). See also Letter from Marco De Benedetti, Chief Executive Officer, Telecom Italia
Group to Marlene Dortch, Secretary, FCC, IB Docket 02-324 & 96-261 at 3 (dated Mar. 2, 2004) (Telecom Italia
Mar. 2, 2004 Ex Parte Letter). Letter from Leslie J. Martinkovics, Director, International Regulatory Affairs,
Verizon to Marlene Dortch, Secretary, FCC, IB Docket 02-324 & 96-261, Annex A (dated Mar. 2, 2004) (Verizon
Mar. 2, 2004 Ex Parte Letter).

230 See, e.g., AT&T Comments at 30; CompTel Comments at 1; PCCW Comments at 2; MCI Comments at 24

(all supporting the application of existing benchmarks to foreign mobile termination rates ); see also Vodafone
Comments at 14; Vodafone Reply at 3-4; Verizon Comments at 9-10; Verizon Reply at 6-7; NTT DoCoMo
Comments at 11-12; GSM Europe Comments at 2, 6-7; Orange SA Comments at 1, 5; Telefonica Comments 7-8;
Telecom Italia Comments at 7-8; BellSouth Reply at 3-4; KPN Reply at 8; Letter from Diane Cornell, Counsel,
Cellular Telecommunications & Internet Association to Marlene Dortch, Secretary, FCC, IB Docket 02-324 & 96-
261 at 1 (dated Nov. 25, 2003) (CTIA Nov. 25, 2003 Ex Parte Letter) Letter from Barbara Phillips, Vice President
Public Policy, Vodafone Americas Inc. to Marlene Dortch, Secretary, FCC, IB Docket 02-324 & 96-261 at 1-3
(dated Mar. 3, 2004) (Vodafone Mar. 3, 2004 Ex Parte Letter) (all opposing to the application of the Benchmarks
Policy to foreign mobile termination rates).

> See, e.g., Vodafone Reply at 9; AT&T Wireless Reply at 3-5 (arguing that introduction of benchmarks for

foreign mobile termination rates by the Commission would conflict with the rule of international comity).

232 See, e.g., Verizon Comments at 9-10; Verizon Reply at 5, 7-8; Sprint Comments at 19; Vodafone

Comments at 9-10; C&W Comments at 20-21, 26; EC Comments at 3; GSM Europe Comments at 8; Government
of Japan Reply at 1-2; NTT DoCoMo Reply at 9; ANIEL Comments at 4-6; BellSouth Reply at 2; KDDI Reply at 4-
5; KPN Reply at 3-5; PCCW Reply at 3; T-Mobile Reply at 2, 5-6; Vodafone Reply, Annex B. See also AHCIET
Comments at 12; ETNO Comments at 1-2; Verizon Comments at 9-10; Orbitel Reply at 4; EC Reply at 3-4; AT&T
Wireless Reply at 3, 9; KPN Reply at 10; CTIA Nov. 25, 2003 Ex Parte Letter at 1-2 (arguing that the Commission
should defer to relevant national and multilateral organizations).

233 See, e.g., Verizon Comments at 10; Vodafone Comments at 15; C&W Comments at 25; AHCIET

Comments at 11-12; Orbitel Reply at 4; KPN Reply at 10; T-Mobile Reply at 2-5 (acknowledging the Commission’s
consumer alert regarding foreign mobile termination rates and encouraging the Commission to increase its efforts in
educating consumers about foreign mobile termination surcharges).
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excessively high and not based on costs.”** One commenter has alleged that, in many cases,
mobile surcharges in excess of $0.07-$0.10 per minute are significantly above the cost of
interconnection.” As we have noted, regulators in various countries are considering the issue of
high mobile termination rates.”>° We remain however, very concerned about the possibility that
U.S customers might be paying rates that are unreasonably high or discriminatory. To ensure that
we fully understand the magnitude of this problem and to properly evaluate the appropriate
actions we can take, we commit to initiate a Notice of Inquiry, within six months of the effective
date of this Order, seeking input on the status of foreign mobile termination rates, actions taken
by foreign regulators, and the impact of these rates and actions on U.S. competition and U.S.
consumers. We do not, by this direction, foreclose U.S. carriers and parties from making
appropriate filing with the Commission on this issue as is their right under our rules.”>” We
believe that the information received from our Notice of Inquiry, along with any petitions or
filings that are made, will provide a basis for the Commission to best address the issue of mobile
termination rates from a global perspective to ensure that U.S. rate payers are not paying
unreasonably high rates.

91.  We believe that where rates for foreign mobile termination applied to U.S.-
international traffic are excessively high, they should move towards cost and agree with NTTA
that the Commission should “demonstrate U.S. commitment and leadership to achieving lower
prices for consumers worldwide.””*® The Commission’s long-standing goals regarding rates for
termination of international communications apply to foreign mobile termination rates. As we
found with regard to fixed rates, policies based on these goals act to ensure the public interest
benefits of more efficient competition and more cost-based calling rates to U.S. customers.
Accordingly, consistent with our broad authority to protect U.S. consumers from harms resulting
form anti-competitive behavior, the Commission will respond to petitions and notifications when
addressing anti-competitive harms, including rates not based on costs, with regard to mobile
termination rates on individual routes. Relying on a case-by-case approach by which U.S.
carriers and other parties may seek relief from anti-competitive conduct on a U.S.-international
route permits us to take into account the differences in the state of competition and particular

234 AT&T Comments at 31-33; Sprint Comments at 18; MCI Comments at 18-20; CompTel Comments at 1-4;

AT&T Reply at 21; MCI Reply at 20. NTIA recognizes that “in some circumstances, there may be higher costs for
terminating a call on a mobile network as opposed to a fixed network ... [but] high mobile termination charges,
often far above applicable fixed traffic rates, are currently being levied in some foreign markets.” NTIA Aug 5, 2003
Ex Parte Letter at 3.

235 AT&T Feb. 5,2004 Ex Parte Letter at 1, 18. see also Letter from James Talbot, Counsel, AT&T to
Marlene Dortch, Secretary, FCC, IB Docket 02-324 & 96-261 at 3-4 (dated Feb. 18, 2004) (AT&T Feb. 18, 2004 Ex
Parte Letter).

236 See Letter from Erkki Liikanen, Member, European Commission, to Michael Powell, Chairman, FCC, 1B

Docket 02-324 & 96-261 at 1-2 (dated Mar. 4, 2004) (EC Mar. 4, 2004 Ex Parte Letter); Letter from Stephen
Timms, MP, Department of Trade and Industry, United Kingdom, to David Gross, Ambassador, United States
Department of State, submitted in IB Docket 02-324 & 96-261 at 1-2 (dated March 3, 2004) (UK Department of
Trade and Industry Mar. 3, 2004 Ex Parte Letter); Letter from Anette C. Bordes, Director, Legal and Regulatory,
KPN Mobile N.V. to Marlene Dortch, Secretary, FCC, IB Docket 02-324 & 96-261 at 1-2 (dated Mar. 4, 2004)
(KPN Mar. 4, 2004 Ex Parte Letter); Letter from Cheryl A. Tritt, Counsel, T-Mobile USA to Marlene Dortch,
Secretary, FCC, 1B Docket 02-324 & 96-261 at 2 (dated Feb. 2, 2004) (T-Mobile Feb. 2, 2004 Ex Parte Letter).

27 See 47 C.F.R. § 1.401.
238 NTIA Aug. 5, 2003 Ex Parte Letter at 3.
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facts on each route. We believe that by having in place a complaint mechanism, U.S. consumers
will be protected from paying unreasonably high mobile termination rates.

Vil. CONCLUSION

92.  Upon consideration of the record before us, we find for the reasons discussed
above that the public interest is served by reforming the Commission’s longstanding ISP policy.
We remove the ISP from benchmark-compliant routes and modify current contract filing
requirements with respect to non-ISP routes. Furthermore, in view of our action removing the
ISP from benchmark-compliant routes, we eliminate the Commission’s ISR policy and
associated filing requirements. We also adopt certain regulatory safeguards to protect U.S.
customers from anticompetitive conduct should it occur in the future. We retain our current
benchmarks policy subject to further evaluation as to whether future modifications are
warranted. In addition, in order to ensure that we can properly evaluate appropriate actions for
the Commission to undertake on the issue of foreign mobile termination rates, we commit to
issuing a Notice of Inquiry. Finally, we amend the Commission’s rules to reflect and implement
the actions we are taking in this proceeding.

VIII. ADMINISTRATIVE MATTERS
A. Final Regulatory Flexibility Certification

93. The Regulatory Flexibility Act of 1980, as amended (RFA),* requires that a
regulatory flexibility analysis be prepared for rulemaking proceedings, unless the agency
certifies that “the rule will not, if promulgated, have a significant economic impact on a
substantial number of small entities.”** The RFA generally defines the term "small entity" as
having the same meaning as the terms "small business," "small organization," and "small
governmental jurisdiction."**' In addition, the term "small business" has the same meaning as
the term "small business concern” under the Small Business Act.”** A small business concern is
one which: (1) is independently owned and operated; (2) is not dominant in its field of operation;
and (3) satisfies any additional criteria established by the Small Business Administration (SBA).
An Initial Regulatory Flexibility Analysis (IRFA) was incorporated in the NPRM.>* The
Commission sought written public comment on the proposals in the NPRM, including comment
on the IRFA.

94, The U.S.-international market has been undergoing changes in recent years.
There has been increasing competition on many U.S.-international routes accompanied by lower

39 The RFA, see 5 U.S.C §§ 601-612, has been amended by the Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA). Pub. L. No. 104-121, Title II 110 Stat. 847 (1966).

240 5U.S.C. § 605(b).

1 5U.S.C. § 601(6).

22 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in the Small

Business Act, 15 U.S.C. § 632). Pursuantto 5 U.S.C. § 601(3), the statutory definition of a small business applies
“unless an agency, after consultation with the Office of Advocacy of the Small Business Administration and after
opportunity for public comment, establishes one or more definitions of such term which are appropriate to the
activities of the agency and publishes such definition(s) in the Federal Register.”

" See NPRM, 17 FCC Red at 19982 & 19986-89, 49 53 & 68-78.
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settlement rates and calling prices to U.S. customers. There also exists the potential for further
development of competition as a result of emerging means of routing international traffic that do
not involve the traditional carrier settlement process. At the same time, settlement rates on most
routes continue to be above cost and there exists the continued potential for anticompetitive
conduct and other forms of market failure. On balance, the Commission finds that the changes
now unfolding in the U.S.-international market permits it to adopt a more limited application of
our regulatory framework accompanied by competitive safeguards to protect U.S. customers
against anticompetitive behavior. The Commission continues to believe that, where there is
vigorous competition, market forces are causing international termination rates to move toward
cost on many routes. It concludes that reforming its rules to remove the International
Settlements Policy (ISP) from benchmark-compliant routes will give U.S. carriers greater
flexibility to negotiate arrangements with foreign carriers. The Commission believes that doing
so will encourage market-based arrangements between U.S. and foreign carriers that will further
its long-standing policy goals of greater competition in the U.S.-international market and more
cost-based rates for U.S. customers. The Commission has decided to retain the benchmarks
policy subject to evaluation as to future modifications. It similarly will continue to evaluate the
nature and effect of high foreign mobile termination rates on U.S. customers. It concludes that
the record before us regarding future benchmarks policy and on foreign mobile termination rates
is insufficient to warrant specific Commission action at this time.

95. The Order requires that the ISP be removed from all U.S.-international routes that
are benchmark-compliant and affirms, adopts, or modifies certain competitive safeguards to
prevent potential anticompetitive harm on such routes. The rules and policies contained in the
Order apply to all carriers providing facilities-based international common carrier service
pursuant to Section 214 of the Act. It is uncertain as to the number of small entities that will be
affected by the proposals. Agency data indicate there has been a steady increase in the number
of Section 214 applications filed with the Commission. The total number of licensees is difficult
to determine, because many licenses are jointly held by several licensees. Based on agency data,
it appears that there could be 800 applicants that might be a small entity.

96. The Order will reduce the administrative burden on all carriers, both small and
large, of complying with the ISP and contract and accounting rate filing costs. The Order
reduces the filing of carrier-to-carrier contracts contained in Section 43.51. The Order clarifies
that Section 43.51 applies solely to U.S. carrier contracts for international common carrier
service involving dominant foreign carriers on routes where the ISP applies. The Commission
narrows the contract filing requirement and clarifies that rate filings need not be made for routes
removed from the ISP. These modified filing requirements will eliminate many current-required
contract filings and rate filings currently made by all U.S.-international facilities-based carriers,
including small entities, in the normal course of business; and therefore, do not impose a
significant economic impact on these small entities.

97. No commenters addressed the issue of the RFA.

98. The Commission tentatively concluded in the IRFA that its proposals were the
least burdensome alternatives on all entities, including small entities. The Commission sought
comment on those tentative conclusions.*** In this Order, we adopt one of the proposals set forth

244 See NPRM, 17 FCC Red at 19982, 9 53.
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in the NPRM and determine that removing the ISP from additional U.S.-international routes will
give U.S.-international facilities-based carriers the flexibility necessary to respond to dynamic
price and service changes in the marketplace and will best protect U.S. customers from the rates,
terms and conditions that violate the Communications Act.**’

99. Therefore, we certify that none of the requirements of the Order will have a
significant economic impact on a substantial number of small entities.

100.  Report to Congress: The Commission will send a copy of the Order, including
a copy of the Final Regulatory Flexibility Certification, in a report to Congress.**® In addition,
the Commission will send a copy of the Order, including a copy of the Final Regulatory
Flexibility Certification, to the Chief Counsel for Advocacy of the SBA. A copy of the Order
and Final Regulatory Flexibility Certification will also be published in the Federal Register.**’

B. Final Paperwork Reduction Act of 1995 Analysis

101.  This Report and Order contains either new or modified information collections
subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted
to the Office of Management and Budget (OMB) for review under section 3507(d) of the PRA.
OMB, the general public, and other Federal agencies are invited to comment on the modified
information collection contained in this proceeding.

102.  All comments regarding the requests for approval of the information collection,
both regular and emergency, should be submitted to Judith B. Herman, Federal Communications
Commission, Room 1-C804, 445 120 Street, SW, Washington, DC 20554, or via the Internet to
Judith-B.Herman@fcc.gov; phone 202-418-0214.

IX. ORDERING CLAUSES

103.  Accordingly, IT IS ORDERED that, pursuant to Sections 1, 4(i)-4(j), 201-205,
214, 303(r), and 309 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(1)-
154(j), 201-205, 214, 303(r), 309, the policies, rules, and requirements discussed herein ARE
ADOPTED and Parts 43 and 63 of the Commission’s rules, 47 C.F.R. §§ 43, 63, ARE
AMENDED as set forth in Appendix B.

104. IT IS FURTHER ORDERED that the Commission’s Consumer and Government
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order,
including the Final Regulatory Flexibility Certification, to the Chief Counsel for Advocacy of the
Small Business Administration in accordance with Section 603(a) of the Regulatory Flexibility
Act, 5 U.S.C. § 601 et seq.

" See supra § 11LB; see also 47 U.S.C. §§ 201, 202.
246 See 5 U.S.C. § 801(a)(1)(A).
27 See 5 U.S.C. § 605(b).
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105. IT IS FURTHER ORDERED that the policies, rules, and requirements established
in this decision shall take effect thirty days after publication in the Federal Register or in
accordance with the requirements of 5 U.S.C. § 801(a)(3) and 44 U.S.C. § 3507.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A
LIST OF PARTIES
Asociacion Hispanoamericano de Centros de Investigacion y Empresas de
Telecomunicaciones (AHCIET): Comments

Asociacion Nacional de Industrias Electronicas y de Telecomunicaciones (4ANVIEL):
Comments

Association of Andean Community Telecommunications Enterprises (ASETA): Comments
AT&T Corp. (AT&T): Comments, Reply, Ex Parte

AT&T Wireless Services, Inc. (47&T Wireless): Reply

BellSouth Corporation (BellSouth): Reply, Ex Parte

Cellular Telecommunications & Internet Association (CTIA4): Ex Parte

Competitive Telecommunications Association (CompTel): Comments, Reply

Caribbean Association of National Telecommunications Organizations (CANTO): Ex Parte
Cable & Wireless USA, Inc. (C&W): Comments

European Telecommunications Network Operators’ Association (ETNO): Comments
Delegation of the European Commission (EC): Reply, Ex Parte

The Government of Japan: Comments, Reply

GSM Europe: Comments

KDDI Corporation (KDDI): Reply

Royal KPN NV (KPN): Reply, Ex Parte

The City of Laredo, Texas (Laredo): Reply

Telecom Colombia: Comments

Telecom Italia: Comments, Ex Parte

Telefonica: Comments

National Telecommunications and Information Administration (NT1A4): Ex Parte

47



Federal Communications Commission

FCC 04-53

NTT DoCoMo, Inc. (NTT DoCoMo): Comments, Reply
Orange SA (Orange): Comments

Orbitel S.A.E.S.P. (Orbitel): Reply

PanAmSat Corporation (PanAmSat): Comments

PCCW Limited (PCCW): Comments, Reply

Sprint Communications Company, LP (Sprinf): Comments
T-Mobile USA, Inc. (7-Mobile): Reply, Ex Parte

United Kingdom, Department of Trade and Industry: Ex Parte
Videsh Sanchar Nigam Limited (VSNL): Ex Parte

Verizon: Comments, Reply, Ex Parte

Vodafone: Comments, Reply, Ex Parte

WorldCom (MCI): Comments, Reply
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APPENDIX B
FINAL RULES
Parts 0, 43, 63, and 64 of the Commission rules are amended as follows:
PART 0 — COMMISSION ORGANIZATION
1. The authority citation for part O continues to read as follows:
Authority: Sec. 5, 48 Stat. 1068, as amended; 47 U.S.C. 155.
2. Section 0.457 is amended by removing paragraph (d)(1)(vi).

PART 43 — REPORTS OF COMMUNICATION COMMON CARRIERS AND CERTAIN
AFFILIATES

3. The authority citation for part 43 continues to read as follows:

Authority: 47 U.S.C. 154; Telecommunications Act of 1996; Pub. Law 104-104, sec.
402(b)(2)(B), (c), 110 Stat. 56 (1996) as amended unless otherwise noted. 47 U.S.C. 211, 219,
220, as amended.

4. Section 43.51 is amended by revising paragraphs (b), (d) and (e)(1)-(2), removing
paragraph (e)(3), the Note to (e¢)(3) and paragraph (f), and adding Note 4 to § 43.51 to
read as follows:

§ 43.51 Contracts and concessions.

sk sk ook

(2) A carrier that is engaged in foreign communications and that has been
classified as dominant for any service on any of the U.S.-international routes included in
the contract, except for a carrier classified as dominant on a particular route due only to a
foreign carrier affiliation under § 63.10 of this chapter, or

(3) A carrier, other than a provider of commercial mobile radio services, that is
engaged in foreign communications and enters into a contract, agreement, concession,
license, authorization, operating agreement or other arrangement and amendments thereto
with a foreign carrier that does not qualify for the presumption, set forth in Note 3 to this
section, that it lacks market power on the foreign end of one or more of the U.S.-
international routes included in the contract, unless the route appears on the
Commission’s list of U.S.-international routes that the Commission has exempted from
the international settlements policy set forth in § 64.1002 of this chapter.

(c) ***
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(d) Any U.S. carrier that interconnects to the U.S. public switched network an
international private line that extends between the United States and a country that the
Commission has not exempted from the international settlements policy shall file annually with
the Chief of the International Bureau a certified statement containing the number and type (e.g., a
64-kbps circuit) of private lines interconnected at the carrier’s own switch, including any switch
in which the carrier holds a leasehold interest. The certified statement shall specify the number
and type of interconnected private lines on a country specific basis. The identity of the customer
need not be reported, and the Commission will treat the country of origin information as
confidential. Carriers need not file their contracts for such interconnections, unless they are
specifically requested to do so. These reports shall be filed on a consolidated basis on February
1 (covering international private lines interconnected during the preceding January 1 to
December 31 period) of each year. International private lines to countries which the
Commission has exempted from the international settlements policy, set forth in § 64.1002 of
this chapter, at any time during a particular reporting period are exempt from this filing
requirement.

(e) Other filing requirements for carriers providing service on U.S.-international routes
that are subject to the international settlements policy.

(1) For routes subject to the international settlements policy set forth in § 64.1002
of this chapter, if a U.S. carrier files an operating or other agreement with a foreign
carrier pursuant to paragraph (a) of this section to begin providing switched voice, telex,
telegraph, or packet-switched service between the United States and a foreign point, the
carrier must also file with the International Bureau a modification request under §
64.1001 of this chapter. The operating or other agreement cannot become effective until
the modification request has been granted under paragraph § 64.1001(e) of this chapter.

(2) For routes subject to the international settlements policy, if a carrier files an
amendment, pursuant to paragraph (a) of this section, to an existing operating or other
agreement with a foreign carrier to provide switched voice, telex, telegraph, or packet-
switched service between the United States and a foreign point, and the amendment
relates to the exchange of services, interchange or routing of traffic and matters
concerning rates, accounting rates, division of tolls, the allocation of return traffic, or the
basis of settlement of traffic balances, the carrier must also file with the International
Bureau a modification request under § 64.1001 of this chapter. The amendment to the
operating or other agreement cannot become effective until the modification request has
been granted under § 64.1001(e) of this chapter.

Note 1 § 43.51: ***
Note 2 § 43.51: ***
Note 3 § 43.51: ***

Note 4 to § 43.51: The Commission’s list of international routes exempted from
the international settlements policy is available on the International Bureau’s World Wide
Web site at http://www.fcc.gov/ib.
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PART 63 — EXTENSION OF LINES, NEW LINES AND DISCONTINUANCE, REDUCTION,
OUTAGE AND IMPAIRMENT OF SERVICE BY COMMON CARRIERS; AND GRANTS
OF RECOGNIZED PRIVATE OPERATING AGENCY STATUS

5. The authority citation for part 63 continues to read as follows:

Authority: Sections 1, 4(1), 4(j), 10, 11, 201-205, 214, 218, 403 and 651 of the Communications
Act of 1934, as amended, 47 U.S.C. 151, 154(i), 154(j), 160, 201-205, 214, 218, 403, and 571,
unless otherwise noted.

6. Section 63.12 is amended by removing paragraph (c)(3) and redesignating (c)(4)
as paragraph (c)(3).

7. Section 63.14 is amended by revising paragraph (c) to read as follows:
Aokoskokosk

(c) This section shall not apply to the rates, terms and conditions in an agreement
between a U.S. carrier and a foreign carrier that govern the settlement of U.S.
international traffic, including the method for allocating return traffic, if the U.S.

international route is exempt from the international settlements policy set forth in §
64.1002 of this chapter.

Note to paragraph (c): The Commission’s list of international routes exempted from the
international settlements policy is available on the International Bureau’s World Wide
Web site at http://www.fcc.gov/ib.

8. Section 63.16 is removed.

0. Section 63.17 is amended by revising paragraph (b) to read as follows:

§ 63.17 Special provisions for U.S. international common carriers.

skoskoskokosk

(b) Except as provided in paragraph (b)(4) of this section, a U.S. common carrier,
whether a reseller or facilities-based carrier, may engage in "switched hubbing" to countries that
do not appear on the list of U.S. international routes exempted from the international settlements
policy, set forth in § 64.1002 of this chapter provided the carrier complies with the following
conditions:

(1) U.S.-outbound switched traffic shall be routed over the carrier’s authorized U.S.
international circuits extending between the United States and a country that is exempt from the
international settlements policy (i.e., the "hub" country), and then forwarded to the third country
only by taking at published rates and reselling the international message telephone service
(IMTS) of a carrier in the hub country;
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(2) U.S.-inbound switched traffic shall be carried to a country that is exempt from the
international settlements policy (i.e., the "hub" country) as part of the IMTS traffic flow from a
third country and then terminated in the United States over the carrier’s authorized U.S.
international circuits extending between the United States and the hub country.

skoskoskoksk

Note to paragraph (b): The Commission’s list of international routes exempted from the
international settlements policy is available on the International Bureau’s World Wide Web site
at http://www.fcc.gov/ib.

10.  Section 63.22 is amended by removing paragraph (e) and redesignating
paragraphs (f) and (g) as paragraphs (e) and (f), respectively.

11.  Section 63.23 is amended by revising paragraph (d) to read as follows:

§ 63.23 Resale-based international commeon carriers.

sk sk ook

(d) The carrier may provide switched basic services over its authorized resold private
lines in either of the following two circumstances:

(1) The country at the foreign end of the private line appears on the Commission’s list of
international routes exempted from the international settlements policy set forth in § 64.1002 of
this chapter; or

(2) The carrier is exchanging switched traffic with a foreign carrier that lacks market
power in the country at the foreign end of the private line. A foreign carrier lacks market power
for purposes of this section if it does not appear on the Commission's list of foreign carriers that
do not qualify for the presumption that they lack market power in particular foreign points.

Note to paragraph (d): The Commission’s list of international routes exempted from the
international settlements policy, and the Commission's list of foreign carriers that do not qualify
for the presumption that they lack market power in particular foreign points are available on the
International Bureau's World Wide Web site at http://www.fcc.gov/ib.

skoskoskokosk

PART 64 — MISCELLANEOUS RULES RELATING TO COMMON CARRIERS

12. Amend the authority citation for part 64 to read as follows:
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Authority: 47 U.S.C. 154, 254(k); secs. 403(b)(2)(B), (c), Public Law 104-104, 110 Stat. 56.
Interpret or apply 47 U.S.C. 201, 218, 225, 226, 228, and 254(k) unless otherwise noted.

13. Section 64.1001 is amended to revise the title and paragraphs (a) and (b), remove

paragraphs (c) and (e), and redesignate paragraphs (d), (f), and (g) as paragraphs (c), (d), and (e),
respectively, to read as follows:

§ 64.1001 Requests to modify international settlement arrangements.

(a) The procedures set forth in this rule apply to carriers that are required to file with the
International Bureau, pursuant to § 43.51(e) of this chapter, requests to modify international
settlement arrangements. Any operating agreement or amendment for which a modification
request is required to be filed cannot become effective until the modification request has been
granted under paragraph (f) of this section.

(b) A modification request must contain the following information:
(1) The applicable international service;

(2) The name of the foreign telecommunications administration;
(3) The present accounting rate (including any surcharges);

(4) The new accounting rate (including any surcharges);

(5) The effective date;

(6) The division of the accounting rate; and

(7) An explanation of any proposed modification(s) in the operating agreement with the foreign
correspondent.

skookskokosk

14.  Add § 64.1002 to subpart J to read as follows:

§ 64.1002 International settlements policy.

(a) Except as provided in paragraph (b) of this section, a common carrier that is authorized
pursuant to part 63 of this chapter to provide facilities-based switched voice, telex, telegraph, or
packet-switched service on a U.S. international route, and that enters into an operating or other
agreement to provide any such service in correspondence with a foreign carrier that does not
qualify for the presumption that it lacks market power on the foreign end of the route, must
comply with the following requirements:

(1) The terms and conditions of the carrier’s operating or other agreement relating to the
exchange of services, interchange or routing of traffic and matters concerning rates, accounting
rates, division of tolls, the allocation of return traffic, or the basis of settlement of traffic
balances, are identical to the equivalent terms and conditions in the operating agreement of
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another carrier providing the same or similar service between the United States and the same
foreign point.

(2) The carrier shall not bargain for or agree to accept more than its proportionate share
of return traffic.

(3) The division of tolls shall be evenly-divided between the U.S. carrier and foreign
carrier.

(4) The carrier must also duly comply with the requirements in § 43.51 and § 64.1001 of
this chapter.

Note to § 64.1001(a): Carriers shall rely on the Commission’s list of foreign carriers that
do not qualify for the presumption that they lack market power in particular foreign points for
purposes of determining which of their foreign carrier correspondent agreements are subject to
the requirements of this paragraph. This list is available on the International Bureau's World
Wide Web site at http://www.fcc.gov/ib.

(b) A carrier that enters into an operating or other agreement with a foreign carrier for the
provision of a common carrier service on an international route is not subject to the requirements
of paragraph (a) of this section if the route appears on the Commission's list of international
routes that the Commission has exempted from the international settlements policy. This list is
available on the International Bureau’s World Wide Web site at http://www.fcc.gov/ib.

(c) A carrier that seeks to add a U.S. international route to the list of routes that are exempt from
the international settlements policy shall make its request in writing to the International Bureau,
accompanied by a showing that a U.S. carrier has entered into a benchmark-compliant settlement
rate agreement with a foreign carrier that possesses market power in the country at the foreign
end of the U.S. international route that is the subject of the request. The required showing shall
consist of an effective accounting rate modification, filed pursuant to § 64.1001 of this part, that
includes a settlement rate that is at or below the Commission’s benchmark settlement rate
adopted for that country in IB Docket No. 96-261, Report and Order, 12 FCC Red 19,806, 62 FR
45758, Aug. 29, 1997, available on the International Bureau’s World Wide Web site at
http://www.fcc.gov/ib.

(d) A carrier or other party may request Commission intervention on a route that the
Commission has exempted from the international settlements policy by filing with the
International Bureau a petition, pursuant to this section, demonstrating anticompetitive behavior
that is harmful to U.S. customers. Carriers and other parties filing complaints must support their
petitions with evidence, including an affidavit and relevant commercial agreements. The
International Bureau will review complaints on a case-by-case basis and take appropriate action
on delegated authority pursuant to § 0.261. Interested parties will have 10 days from the date of
issuance of a public notice of the petition to file comments or oppositions to such petitions and
subsequently 7 days for replies. In the event significant, immediate harm to the public interest is
likely to occur that cannot be addressed through post facto remedies, the International Bureau
may impose temporary requirements on carriers authorized pursuant to § 63.18 of this chapter
without prejudice to its findings on such petitions.
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Note 1 to § 64.1002: For purposes of this section, foreign carrier is defined in § 63.09 of
this chapter.

Note 2 to § 64.1002: For purposes of this section, a foreign carrier shall be considered to
possess market power if it appears on the Commission's list of foreign carriers that do not qualify
for the presumption that they lack market power in particular foreign points. This list is
available on the International Bureau’s World Wide Web site at http://www.fcc.gov/ib.

55



Federal Communications Commission FCC 04-53

APPENDIX C: ISR and Non-ISR Settlement Rates

IMTS Settlement Rates, 1993 - 2002 For ISR and Non - ISR Routes
(ISR Routes categorized by year in which routes were approved for ISR)
Category ISR Compliant Shaded
Income Country Status Settlement Rate = Outgoing Payment / Outgoing Minutes Area Annual
No. Country Level (yyyymmdd) (2=No) 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | Rate Change
ISR Approved
during 1999
1 | New Zealand 1 19961231 1 $0.430 $0.450 $0.317 $0.228 $0.331 $0.255 $0.156 $0.152 $0.124 $0.067 -28.27%
2 | Japan 1 19980630 1 $0.565 $0.529 $0.479 $0.470 $0.430 $0.209 $0.112 $0.092 $0.077 $0.068 -24.47%
3 | Australia 1 19971216 1 $0.407 $0.344 $0.303 $0.243 $0.180 $0.177 $0.234 $0.275 $0.102 $0.059 -23.83%
4 | Switzerland 1 19980629 1 $0.496 $0.469 $0.354 $0.259 $0.176 $0.152 $0.120 $0.101 $0.090 $0.075 -16.10%
5 | Belgium 1 19980430 1 $0.630 $0.568 $0.367 $0.297 $0.202 $0.150 $0.089 $0.081 $0.085 $0.098 -10.12%
6 | Austria 1 19980629 1 $0.497 $0.449 $0.375 $0.269 $0.193 $0.145 $0.090 $0.081 $0.104 $0.068 -17.31%
7 | Luxembourg 1 19980430 1 $0.513 $0.512 $0.439 $0.281 $0.170 $0.144 $0.120 $0.076 $0.070 $0.094 -10.21%
8 | ltaly 1 19980921 1 $0.727 $0.530 $0.424 $0.259 $0.185 $0.144 $0.113 $0.097 $0.079 $0.106 -7.29%
9 | Ireland 1 19981217 1 $0.477 $0.425 $0.355 $0.227 $0.162 $0.111 $0.072 $0.066 $0.042 $0.039 -23.02%
10 | Denmark 1 19980430 1 $0.715 $0.726 $0.412 $0.248 $0.159 $0.107 $0.103 $0.085 $0.073 $0.084 -5.89%
11 | United Kingdom 1 19941006 1 $0.296 $0.270 $0.208 $0.159 $0.128 $0.105 $0.092 $0.038 $0.042 $0.052 -16.22%
12 | France 1 19980430 1 $0.400 $0.343 $0.280 $0.201 $0.141 $0.103 $0.072 $0.070 $0.098 $0.086 -4.45%
13 | Netherlands 1 19980130 1 $0.356 $0.298 $0.292 $0.193 $0.157 $0.103 $0.050 $0.074 $0.078 $0.073 -8.17%
14 | Norway 1 19980430 1 $0.499 $0.371 $0.253 $0.196 $0.265 $0.095 $0.078 $0.077 $0.055 $0.111 3.98%
15 | Germany 1 19980430 1 $0.461 $0.303 $0.209 $0.125 $0.104 $0.081 $0.060 $0.094 $0.060 $0.076 -1.49%
16 | Canada 1 19940506 1 $0.150 $0.136 $0.114 $0.100 $0.082 $0.071 $0.047 $0.044 $0.035 $0.029 -20.28%
17 | Sweden 1 19960116 1 $0.356 $0.277 $0.190 $0.109 $0.071 $0.052 $0.041 $0.058 $0.058 $0.078 10.71%
Above Group - 1998 - 2002 annual rate change -11.91%
(simple average)
ISR Approved during
1999

1 | Singapore 1 19991123 1 $0.435 $0.451 $0.465 $0.446 $0.410 $0.339 $0.157 $0.135 $0.093 $0.045 -33.84%
2 | Iceland 1 19990517 1 $0.669 $0.660 $0.562 $0.480 $0.396 $0.287 $0.133 $0.132 $0.105 $0.123 -2.65%
3 | Israel 1 19990707 1 $0.959 $0.954 $0.837 $0.660 $0.476 $0.292 $0.131 $0.119 $0.091 $0.047 -28.71%

Source: Annual Section 43.61 International Traffic Report(Table A1).
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Category ISR Compliant Shaded
Income Country Status Settlement Rate = Outgoing Payment / Outgoing Minutes Area Annual
No. Country Level (yyyymmdd) (2=No) 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 Rate Change
4 | Hong Kong 1 19990104 1 $0.651 $0.507 $0.501 $0.471 $0.403 $0.331 $0.121 $0.092 $0.063 $0.069 -17.11%
5 | Finland 1 19990707 1 $0.468 $0.417 $0.308 $0.263 $0.208 $0.154 $0.121 $0.120 $0.119 $0.108 -3.46%
6 | Spain 1 19990517 1 $0.854 $0.817 $0.691 $0.420 $0.232 $0.167 $0.113 $0.085 $0.075 $0.131 5.02%
Above Group - 1999 - 2002 annual rate change -13.46%
(simple average)
ISR Approved during
2000
1 | United Arab Emirates 1 20000830 1 $0.887 $0.881 $0.867 $0.832 $0.814 $0.735 $0.354 $0.326 $0.162 $0.226 -16.75%
2 | Trinidad and Tobago 2 | 20001201 1 $0.732 $0.732 $0.706 $0.665 $0.593 $0.516 $0.436 $0.290 $0.178 $0.166 -24.38%
3 | Uruguay 2 | 20001020 1 $0.785 $0.803 $0.785 $0.648 $0.523 $0.467 $0.356 $0.229 $0.200 $0.167 -14.60%
4 | Macau 1 20000830 1 $0.940 $0.826 $0.742 $0.648 $0.624 $0.467 $0.341 $0.203 $0.122 $0.133 -19.02%
5 | Argentina 2 | 20000830 1 $0.807 $0.786 $0.731 $0.695 $0.454 $0.362 $0.319 $0.176 $0.087 $0.073 -35.49%
6 | Brunei 1 20001020 1 $1.091 $1.010 $0.961 $0.740 $0.400 $0.385 $0.199 $0.171 $0.128 $0.074 -34.31%
7 | Hungary 2 | 20000830 1 $0.683 $0.671 $0.676 $0.573 $0.326 $0.233 $0.171 $0.136 $0.106 $0.112 -9.41%
8 | Poland 3 | 20000229 1 $0.633 $0.622 $0.550 $0.446 $0.321 $0.270 $0.199 $0.133 $0.082 $0.106 -10.90%
9 | Greece 2 | 20001020 1 $0.790 $0.774 $0.687 $0.545 $0.454 $0.351 $0.193 $0.116 $0.073 $0.068 -23.59%
10 | Netherlands Antilles 1 20000112 1 $0.385 $0.431 $0.472 $0.453 $0.415 $0.358 $0.282 $0.113 $0.116 $0.115 0.56%
Above Group - 2000 - 2002 annual rate Change (simple -18.79%
average)
ISR Approved during
2001
1 | Thailand 3 | 20010516 1 $0.834 $0.808 $0.779 $0.760 $0.680 $0.488 $0.332 $0.226 $0.294 $0.153 -47.93%
2 | Jordan 3 | 20011219 1 $0.760 $0.744 $0.747 $0.746 $0.612 $0.625 $0.493 $0.466 $0.289 $0.165 -43.09%
3 | Bahrain 2 | 20010627 1 $0.726 $0.809 $0.800 $0.798 $0.794 $0.634 $0.537 $0.337 $0.236 $0.195 -17.24%
4 | Saint Kitts and Nevis 2 | 20010425 1 $0.626 $0.667 $0.572 $0.581 $0.475 $0.378 $0.376 $0.201 $0.225 $0.181 -19.71%
5 | Zambia 5 | 20011219 1 $0.748 $0.737 $0.150 $0.642 $0.567 $0.498 $0.429 $0.238 $0.212 $0.054 -74.39%
6 | Egypt 4 | 20011219 1 $0.838 $0.788 $0.724 $0.699 $0.656 $0.574 $0.511 $0.450 $0.210 $0.144 -31.36%
7 | Saint Lucia 2 | 20010425 1 $0.645 $0.597 $0.557 $0.537 $0.466 $0.415 $0.403 $0.206 $0.209 $0.169 -19.19%
8 | Belize 3 | 20010613 1 $0.785 $0.756 $0.750 $0.717 $0.654 $0.530 $0.431 $0.351 $0.209 $0.158 -24.26%
9 | Paraguay 3 | 20011219 1 $0.981 $0.925 $0.842 $0.741 $0.620 $0.511 $0.409 $0.316 $0.207 $0.156 -24.28%
10 | Botswana 3 | 20010328 1 $0.727 $0.842 $0.721 $0.599 $0.491 $0.336 $0.255 $0.254 $0.206 $0.083 -59.62%
11 | Antigua and Barbuda 2 | 20010425 1 $0.621 $0.608 $0.571 $0.544 $0.470 $0.413 $0.403 $0.199 $0.204 $0.168 -17.72%
12 | Saint Vincent and the 3 | 20010425 1 $0.620 $0.588 $0.552 $0.515 $0.491 $0.428 $0.401 $0.445 $0.204 $0.164 -19.62%
Grenadines
13 | Jamaica 3 | 20011219 1 $0.736 $0.707 $0.680 $0.656 $0.628 $0.628 $0.500 $0.391 $0.203 $0.146 -28.03%
14 | Grenada 3 | 20011114 1 $0.582 $0.575 $0.543 $0.516 $0.467 $0.415 $0.400 $0.405 $0.203 $0.183 -10.05%
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Category ISR Compliant Shaded
Income Country Status Settlement Rate = Outgoing Payment / Outgoing Minutes Area Annual
No. Country Level (yyyymmdd) (2=No) 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 Rate Change
15 | Dominica 3 20011114 1 $0.608 $0.576 $0.541 $0.545 $0.473 $0.369 $0.400 $0.401 $0.195 $0.182 -6.84%
16 | Panama 3 20010613 1 $0.664 $0.662 $0.648 $0.652 $0.612 $0.518 $0.412 $0.187 $0.191 $0.131 -31.32%
17 | Ecuador 3 20011228 1 $0.777 $0.752 $0.698 $0.613 $0.480 $0.447 $0.341 $0.249 $0.190 $0.136 -28.19%
18 | Venezuela 3 20010613 1 $0.650 $0.646 $0.617 $0.554 $0.477 $0.397 $0.317 $0.222 $0.186 $0.161 -13.26%
19 | Guatemala 3 20010613 1 $0.659 $0.616 $0.590 $0.557 $0.479 $0.354 $0.292 $0.293 $0.184 $0.085 -53.53%
20 | Costa Rica 3 20010328 1 $0.626 $0.624 $0.623 $0.596 $0.478 $0.356 $0.269 $0.246 $0.180 $0.099 -44.77%
21 | Croatia 3 20011219 1 $0.771 $0.723 $0.594 $0.401 $0.438 $0.301 $0.224 $0.208 $0.174 $0.142 -18.62%
22 | Kuwait 1 20011219 1 $0.808 $0.851 $0.865 $0.799 $0.764 $0.738 $0.563 $0.273 $0.172 $0.079 -54.41%
23 | South Africa 2 20010328 1 $0.863 $0.635 $0.600 $0.544 $0.488 $0.398 $0.317 $0.295 $0.163 $0.133 -18.13%
24 | Korea, South 2 20010720 1 $0.786 $0.729 $0.705 $0.609 $0.484 $0.413 $0.331 $0.255 $0.162 $0.155 -4.25%
25 | Slovenia 2 20010926 1 $1.035 $0.896 $0.507 $0.331 $0.317 $0.234 $0.258 $0.175 $0.143 $0.122 -14.92%
26 | Portugal 1 20010720 1 $0.748 $0.706 $0.611 $0.441 $0.389 $0.275 $0.196 $0.180 $0.127 $0.170 33.31%
27 | Malaysia 2 20010502 1 $0.709 $0.543 $0.500 $0.451 $0.368 $0.300 $0.251 $0.136 $0.121 $0.093 -23.54%
28 | Cyprus 1 20010829 1 $0.843 $0.734 $0.748 $0.665 $0.493 $0.457 $0.317 $0.183 $0.120 $0.123 2.10%
29 | Brazil 2 20010328 1 $0.737 $0.663 $0.594 $0.544 $0.463 $0.360 $0.224 $0.159 $0.116 $0.074 -36.31%
30 | Czech Republic 2 20010103 1 $0.779 $0.644 $0.587 $0.437 $0.318 $0.261 $0.189 $0.171 $0.107 $0.108 0.63%
31 | Slovakia 3 20010822 1 $0.867 $0.751 $0.644 $0.633 $0.363 $0.301 $0.145 $0.227 $0.106 $0.094 -10.62%
32 | Dominican Republic 3 20010122 1 $0.604 $0.529 $0.428 $0.409 $0.331 $0.281 $0.196 $0.138 $0.060 $0.041 -31.58%
Above Group - 2001 - 2002 annual rate change -24.71%
(simple average)
ISR Approved during
2002
1 | Barbados 2 20020109 1 $0.631 $0.613 $0.582 $0.558 $0.544 $0.504 $0.469 $0.245 $0.201 $0.160
2 | Chile 2 20020327 1 $0.718 $0.647 $0.550 $0.490 $0.460 $0.384 $0.280 $0.215 $0.180 $0.102
3 | Colombia 3 | 20020327 1 $0.756 $0.720 $0.677 $0.639 $0.583 $0.413 $0.292 $0.257 $0.156 $0.118
4 | El Salvador 3 | 20020327 1 $0.660 $0.622 $0.610 $0.573 $0.481 $0.376 $0.292 $0.238 $0.194 $0.103
5 | Taiwan 1 20020327 1 $0.618 $0.610 $0.600 $0.598 $0.571 $0.403 $0.154 $0.130 $0.125 $0.112
6 | Nicaragua 4 20020501 1 $0.751 $0.708 $0.670 $0.613 $0.510 $0.423 $0.310 $0.308 $0.255 $0.196
7 | Peru 3 | 20020717 1 $0.721 $0.699 $0.652 $0.614 $0.551 $0.430 $0.304 $0.190 $0.152 $0.123
8 | Turkey 3 | 20020717 1 $0.940 $0.952 $0.820 $0.627 $0.475 $0.372 $0.331 $0.241 $0.174 $0.133
9 | Morocco 3 | 20020828 1 $1.492 $1.383 $1.287 $0.784 $0.531 $0.361 $0.317 $0.272 $0.206 $0.201
10 | Bolivia 3 | 20021016 1 $0.788 $0.784 $0.718 $0.666 $0.574 $0.482 $0.421 $0.284 $0.243 $0.186
11 | Ghana 5 | 20021016 1 $0.712 $0.644 $0.544 $0.489 $0.391 $0.423 $0.286 $0.307 $0.177 $0.111
12 | Guyana 4 | 20021106 1 $0.856 $0.893 $0.762 $0.834 $0.842 $0.744 $0.736 $0.740 $0.821 $0.238
13 | Mongolia 4 | 20021127 1 $1.850 $2.348 $2.022 $1.214 $0.772 $0.834 $0.498 $0.311 $0.488 $0.271
14 | Zimbabwe 4 | 20021204 1 $0.787 $0.844 $0.753 $0.740 $0.662 $0.422 $0.326 $0.213 $0.172 $0.085
15 | Gambia, The 4 | 20021225 1 $0.519 $0.514 $0.499 $0.490 $0.494 $0.487 $0.307 $0.264 $0.327 $0.179
16 | Nigeria 5 | 20021225 1 $0.751 $0.762 $0.719 $0.731 $0.736 $0.706 $0.580 $0.366 $0.263 $0.242
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1 | Bangladesh 5 [ 20030116 1 $1.214 $1.108 $0.867 $0.936 $0.790 $0.749 $0.576 $0.304 $0.252 $0.154

2 | Indonesia 3 [ 20030205 1 $0.909 $0.909 $0.799 $0.720 $0.621 $0.527 $0.403 $0.236 $0.191 $0.103

3 | Tunisia 3 | 20030319 1 $0.850 $0.887 $0.848 $0.718 $0.474 $0.395 $0.301 $0.352 $0.206 $0.184

4 | Mauritius 2 | 20030514 1 $0.820 $0.828 $0.930 $0.936 $0.708 $0.701 $0.731 $0.422 $0.257 $0.220

5 | Oman 2 | 20030514 1 $1.131 $1.082 $1.030 $0.991 $0.498 $0.806 $0.637 $0.591 $0.498 $0.393

6 | Qatar 1 20030514 1 $1.012 $1.016 $0.990 $1.003 $1.000 $0.925 $0.933 $1.076 $0.421 $0.151

7 | New Caledonia 2 | 20030611 1 $1.358 $1.305 $1.342 $1.716 $0.573 $0.702 $0.673 $0.485 $0.382 $0.244

8 | Guinea 5 | 20030711 1 $0.723 $0.689 $0.642 $0.572 $0.484 $0.498 $0.380 $0.192 $0.145 $0.103

9 | Suriname 3 | 20030813 1 $1.267 $1.044 $1.040 $1.026 $0.958 $0.763 $0.435 $0.520 $0.483 $0.537
10 | Fiji 3 [ 20031022 1 $1.301 $1.297 $1.185 $1.048 $0.978 $0.817 $0.590 $0.520 $0.272 $0.205

Non - ISR Group

1 | Afghanistan 5 2 $3.192 $2.465 $2.019 $1.881 $1.583 $0.064 $0.171 $0.597 $0.550 $0.298 46.78%

2 | Albania 4 1 $2.276 $1.380 $1.188 $0.651 $0.438 $0.385 $0.168 $0.169 $0.111 $0.081 -32.25%

3 | Algeria 3 1 $0.923 $0.969 $0.733 $0.613 $0.604 $0.352 $0.246 $0.179 $0.136 $0.107 -25.72%

4 | Andorra 1 2 $0.471 $0.119 $0.356 $0.291 $0.225 $0.137 $0.102 $0.111 $0.148 $0.153 2.78%

5 | Angola 5 1 $1.081 $1.064 $0.974 $0.774 $0.630 $0.447 $0.345 $0.542 $0.128 $0.162 -22.43%

6 | Anguilla 3 1 $0.692 $0.489 $0.641 $0.602 $0.489 $0.445 $0.425 $0.434 $0.258 $0.135 -25.71%

7 | Armenia 4 1 $1.034 $0.567 $0.996 $0.748 $0.743 $0.700 $0.448 $0.372 $0.264 $0.174 -29.38%

8 | Aruba 1 1 $0.385 $0.388 $1.484 $0.384 $0.381 $0.383 $0.320 $0.270 $0.151 $0.163 -19.26%

9 | Azerbaijan 4 1 $1.228 $0.667 $0.641 $0.788 $0.920 $0.581 $0.347 $0.216 $0.149 $0.156 -28.05%
10 | Bahamas, The 1 1 $0.241 $0.238 $0.236 $0.236 $0.237 $0.234 $0.175 $0.189 $0.139 $0.131 -13.50%
11 | Belarus 3 1 $1.501 $1.123 $0.793 $0.596 $0.466 $0.227 $0.265 $0.234 $0.191 $0.197 -3.52%
12 | Benin 5 1 $0.677 $0.627 $0.511 $0.619 $0.500 $0.440 $0.360 $0.191 $0.232 $0.181 -19.94%
13 | Bermuda 1 1 $0.513 $0.510 $0.511 $0.475 $0.430 $0.334 $0.178 $0.143 $0.128 $0.096 -26.77%
14 | Bhutan 5 1 $1.883 $2.466 $1.841 $0.665 $0.577 $0.267 $0.227 $0.209 $0.326 $0.129 -16.67%
15 | Bosnia and Herzegovina 4 1 $0.044 $0.699 $1.311 $0.364 $0.269 $0.215 $0.182 $0.198 $0.160 $0.144 -9.55%
16 | Bulgaria 3 1 $0.977 $0.848 $0.567 $0.487 $0.464 $0.308 $0.237 $0.204 $0.142 $0.114 -22.01%
17 | Burkina 5 1 $0.729 $0.709 $0.656 $0.575 $0.655 $0.559 $0.441 $0.548 $0.239 $0.163 -26.49%
18 | Burma (Myanmar) 5 2 $2.273 $2.981 $2.667 $2.772 $1.111 $0.732 $0.408 $0.188 $0.940 $0.339 -17.51%
19 | Burundi 5 1 $2.715 $2.007 $2.157 $2.008 $0.963 $0.410 $0.286 $0.170 $0.385 $0.139 -23.71%
20 | Cambodia 5 2 $1.755 $2.145 $1.400 $1.364 $1.212 $0.937 $0.636 $0.536 $0.589 $0.444 -17.03%
21 | Cameroon 5 1 $1.081 $0.991 $0.795 $0.880 $0.824 $0.707 $0.469 $0.293 $0.189 $0.195 -27.54%
22 | Cape Verde 3 1 $0.815 $0.707 $0.531 $0.479 $0.529 $0.479 $0.444 $0.260 $0.244 $0.206 -18.98%
23 | Cayman Islands 1 1 $0.621 $0.585 $0.556 $0.514 $0.468 $0.408 $0.202 $0.161 $0.151 $0.125 -25.56%
24 | Central African Republic 5 2 $1.976 $1.469 $1.746 $1.520 $1.066 $0.138 $0.381 $0.313 $0.295 $0.177 6.32%
25 | Chad 5 2 $2.992 $2.277 $2.632 $2.405 $1.789 $0.992 $0.563 $0.382 $0.505 $0.301 -25.78%
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26 | China 4 1 $1.529 $1.429 $1.330 $1.115 $0.768 $0.533 $0.406 $0.254 $0.138 $0.071 -39.58%
27 | Comoros 5 2 $2.658 $1.227 $1.560 $1.531 $1.362 $0.354 $0.233 $0.258 $0.448 $0.206 -12.71%
28 | Congo. 5 1 $0.860 $0.844 $0.876 $0.776 $0.323 $0.479 $0.479 $0.498 $0.329 $0.245 -15.37%
29 | Cote d'lvoire 5 1 $1.326 $1.277 $1.143 $1.115 $0.841 $0.885 $0.689 $0.563 $0.228 $0.149 -35.99%
30 | Cuba 3 2 $0.746 $0.601 $0.603 $0.623 $0.606 $0.599 $0.586 $0.577 $0.596 $0.723 4.80%
31 | Djibouti 3 1 $0.803 $0.831 $0.863 $0.836 $0.746 $0.471 $0.873 $0.458 $0.459 $0.205 -18.73%
32 | Equatorial Guinea 5 1 $2.197 $1.377 $1.756 $1.719 $0.400 $0.279 $0.520 $0.269 $0.278 $0.298 1.66%
33 | Eritrea (included in 5 2 N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.
Ethiopia)
34 | Estonia 3 1 $1.061 $1.081 $0.724 $0.494 $0.370 $0.271 $0.225 $0.147 $0.073 $0.086 -24.83%
35 | Ethiopia 5 2 $1.068 $0.933 $0.919 $0.921 $0.904 $0.869 $0.547 $0.650 $0.530 $0.409 -17.16%
36 | Faroe Islands (included in 1 1 N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.
Denmark)
37 | French Guiana 2 1 $0.539 $0.556 $0.559 $0.446 $0.107 $0.241 $0.241 $0.255 $0.167 $0.143 -12.31%
38 | French Overseas Dept. 2 1| $1.369 | $0.614 | $1.218 | $0.464 | $0.400 | $0.264 | $0.259 | $0.244 | $0.387 | $0.176 9.67%
Martinique
39 l(zrench g’ol)inesia 1 1 $1.330 $1.283 $1.281 $0.992 $0.897 $0.497 $0.622 $0.295 $0.207 $0.201 -20.25%
40 | Gabon 2 1 $0.850 $1.015 $0.877 $0.780 $0.826 $0.466 $0.470 $0.325 $0.149 $0.146 -25.14%
41 | Georgia 4 1 $0.163 $1.622 $1.221 $1.593 $1.275 $0.511 $0.351 $0.302 $0.093 $0.078 -37.52%
42 | Greenland 1 2 $0.816 $0.828 $0.445 $0.242 $0.248 $0.319 $0.211 $0.408 $0.276 $0.408 6.34%
43 | Guadeloupe 2 1 $0.309 $0.569 $0.574 $0.481 $0.332 $0.304 $0.126 $0.124 $0.139 $0.131 -18.97%
44 | Guinea-Bissau 5 2 $1.729 $1.562 $1.516 $1.064 $0.750 $0.379 $0.512 $0.567 $0.658 $0.748 18.52%
45 | Haiti 5 1 $0.659 $0.625 $0.599 $0.600 $0.599 $0.587 $0.492 $0.408 $0.454 $0.171 -26.55%
46 | Honduras 4 1 $0.753 $0.753 $0.750 $0.695 $0.544 $0.435 $0.443 $0.411 $0.304 $0.228 -14.89%
47 | India 4 1 $0.974 $0.903 $0.897 $0.819 $0.774 $0.620 $0.584 $0.473 $0.394 $0.266 -19.09%
48 | Iran 3 1 $1.496 $1.453 $1.461 $1.449 $1.308 $0.791 $0.799 $0.684 $0.201 $0.157 -33.29%
49 | Iraq 3 2 $1.003 $1.085 $0.989 $0.982 $0.938 $0.785 $0.768 $0.858 $0.670 $0.496 -10.85%
50 | Kazakhstan 3 1 $1.366 $1.787 $1.140 $1.036 $0.790 $0.634 $0.334 $0.283 $0.160 $0.129 -32.86%
51 | Kenya 5 2 $0.905 $0.801 $0.692 $0.678 $0.637 $0.574 $0.504 $0.385 $0.278 $0.208 -22.45%
52 | Kiribati 3 2 $2.231 $3.099 $1.965 $1.989 $0.419 $0.528 $0.622 $0.496 $0.502 $0.631 4.54%
53 | Korea, North 3 2 N.A. N.A. N.A. $0.300 $0.856 $0.260 $0.382 $0.014 $0.499 $0.616 24.14%
54 | Kyrgyzstan 4 1 $1.300 $1.300 $0.947 $0.899 $0.710 $0.499 $0.371 $0.293 $0.338 $0.148 -26.20%
55 | Laos 5 1 $2.239 $2.491 $2.233 $2.345 $0.746 $0.673 $0.857 $0.480 $0.281 $0.173 -28.80%
56 | Latvia 3 1 $1.254 $1.012 $0.903 $0.795 $0.626 $0.340 $0.272 $0.253 $0.171 $0.140 -19.90%
57 | Lebanon 3 1 $1.018 $1.047 $0.945 $0.968 $0.765 $0.623 $0.537 $0.392 $0.189 $0.148 -30.20%
58 | Lesotho 5 1 $0.885 $1.450 $0.791 $0.739 $0.852 $0.367 $0.250 $0.263 $0.242 $0.147 -20.36%
59 | Liberia 5 1 $0.497 $0.490 $0.483 $0.479 $0.464 $0.421 $0.314 $0.349 $0.266 $0.163 -21.10%
60 | Libya 2 1 $1.670 $1.660 $0.801 $0.525 $0.315 $0.198 $0.138 $0.087 $0.112 $0.118 -12.20%
61 | Liechtenstein 1 1 $0.520 $0.115 $0.369 $0.274 $0.173 $0.142 $0.060 $0.069 $0.041 $0.152 1.85%
62 | Lithuania 3 1 $1.084 $1.127 $0.932 $0.783 $0.513 $0.314 $0.235 $0.355 $0.173 $0.133 -19.31%
63 | Macedonia FDR (included 3 1 N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.
in Serbia)
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64 | Madagascar 5 1 $3.753 $3.060 $2.555 $2.592 $0.593 $0.527 $0.282 $2.343 $0.209 $0.275 -15.03%
65 | Malawi 5 1 $0.485 $0.486 $0.473 $0.436 $0.507 $0.427 $0.362 $0.213 $0.186 $0.078 -34.58%
66 | Maldives 3 2 $1.575 $1.788 $1.485 $1.413 $0.722 $0.534 $0.548 $0.328 $0.596 $0.344 -10.41%
67 | Mali 5 1 $0.813 $0.783 $0.687 $0.700 $0.711 $0.802 $0.599 $0.387 $0.343 $0.265 -24.17%
68 | Malta 2 1 $1.034 $0.836 $0.641 $0.463 $0.303 $0.195 $0.134 $0.127 $0.126 $0.121 -11.33%
69 | Mauritania 5 2 $0.786 $0.846 $0.833 $0.836 $0.741 $0.766 $0.611 $0.709 $0.203 $0.186 -29.79%
70 | Mayotte (included in 2 1 N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.
Comoros)
71 | Mexico 2 1 $0.646 $0.613 $0.559 $0.502 $0.406 $0.357 $0.245 $0.198 $0.142 $0.111 -25.41%
72 | Micronesia, Federated 3 2 $0.781 $0.698 $0.576 $0.566 $0.425 $0.483 $0.469 $0.499 $0.545 $0.367 -6.62%
States of
73 | Moldova 3 1 $1.391 $1.536 $1.073 $0.809 $0.504 $0.204 $0.193 $0.168 $0.139 $0.143 -8.45%
74 | Monaco (included in 1 1 N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.
France)
75 | Montserrat 3 1 $0.626 $0.591 $0.546 $0.546 $0.473 $0.422 $0.408 $0.413 $0.202 $0.160 -21.60%
76 | Mozambique 5 1 $0.973 $1.034 $1.176 $1.130 $0.668 $0.094 $0.471 $0.385 $0.210 $0.183 17.98%
77 | Namibia 3 1 $1.018 $1.071 $1.008 $1.078 $0.636 $0.486 $0.255 $0.221 $0.197 $0.132 -27.79%
78 | Nepal 5 1 $1.055 $1.078 $0.990 $0.976 $0.968 $0.740 $0.651 $0.344 $0.191 $0.275 -21.90%
79 | Niger 5 1 $0.815 $0.821 $0.830 $0.824 $0.626 $0.597 $0.444 $0.221 $0.185 $0.127 -32.13%
80 | Pakistan 4 1 $1.154 $1.166 $1.100 $1.036 $0.793 $0.641 $0.524 $0.422 $0.286 $0.232 -22.41%
81 | Papua New Guinea 3 1 $0.989 $0.885 $0.818 $0.767 $0.527 $0.473 $0.333 $0.190 $0.224 $0.188 -20.58%
82 | Reunion 2 1 $3.912 $0.963 $0.775 $0.594 $0.628 $0.263 $0.222 $0.220 $0.197 $0.210 -5.46%
83 | Romania 3 1 $1.013 $0.919 $0.857 $0.684 $0.737 $0.193 $0.286 $0.215 $0.163 $0.145 -6.79%
84 | Russia 3 1 $1.308 $1.225 $1.193 $0.976 $0.583 $0.357 $0.321 $0.175 $0.121 $0.079 -31.49%
85 | Rwanda 5 2 $1.384 $1.081 $1.115 $0.432 $0.521 $0.672 $0.562 $0.483 $0.052 $0.283 -19.47%
86 | Sao Tome and Principe 4 2 $1.232 $1.479 $1.470 $1.572 $0.996 $0.707 $0.585 $1.157 $0.647 $1.138 12.61%
87 | Saudi Arabia 2 1 $1.106 $1.108 $1.098 $1.083 $0.954 $0.851 $0.665 $0.263 $0.165 $0.235 -27.49%
88 | Senegal 5 1 $1.229 $1.254 $0.926 $1.260 $0.833 $0.733 $0.514 $0.293 $0.268 $0.193 -28.33%
89 | Serbia 3 1 $0.703 $0.755 $0.586 $0.563 $0.557 $0.347 $0.258 $0.265 $0.183 $0.150 -18.93%
90 | Seychelles 2 1 $1.719 $1.822 $1.502 $1.404 $1.032 $0.258 $0.635 $0.252 $0.169 $0.211 -4.93%
91 | Sierra Leone 5 2 $0.822 $0.824 $0.718 $0.663 $0.636 $0.241 $0.516 $0.686 $0.428 $0.231 -0.97%
92 | Somalia 5 2 $1.083 $2.671 $0.085 $1.336 $1.127 $0.766 $0.727 $1.086 $0.847 $0.878 3.48%
93 | Srilanka 4 1 $1.066 $0.992 $0.974 $0.956 $0.859 $0.705 $0.484 $0.294 $0.258 $0.245 -23.23%
94 | Sudan 5 1 $1.306 $1.115 $0.964 $0.849 $0.634 $0.536 $0.458 $0.289 $0.240 $0.315 -12.45%
95 | Swaziland 3 1 $0.758 $0.779 $0.676 $0.634 $0.603 $0.275 $0.400 $0.263 $0.125 $0.159 -12.78%
96 | Syria 3 2 $1.502 $1.117 $1.002 $1.000 $0.903 $0.513 $0.585 $0.502 $0.480 $0.346 -9.41%
97 | Tajikistan 4 2 $1.300 $0.313 $1.006 $0.998 $0.824 $0.723 $0.511 $0.250 $0.216 $0.177 -29.64%
98 | Tanzania 5 1 $0.813 $0.864 $0.797 $0.700 $0.630 $0.536 $0.356 $0.383 $0.216 $0.174 -24.53%
99 | Togo 5 2 $0.846 $0.937 $0.786 $0.758 $0.753 $0.697 $0.553 $0.471 $0.349 $0.175 -29.23%
100 | Tonga 3 1 $1.094 $1.103 $1.033 $1.020 $1.020 $0.813 $0.721 $0.681 $0.425 $0.194 -30.12%
101 | Turkmenistan 3 2 $1.300 $0.948 $0.744 $0.691 $0.771 $0.647 $0.554 $0.503 $0.227 $0.116 -34.90%
102 | Turks and Caicos Islands 3 1 $0.624 $0.612 $0.569 $1.038 $0.474 $0.410 $0.405 $0.406 $0.203 $0.164 -20.41%
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103 | Uganda 5 1 $0.743 $0.748 $0.593 $0.595 $0.507 $0.288 $0.204 $0.198 $0.161 $0.103 -22.57%
104 | Ukraine 3 1 $1.050 $0.796 $0.743 $0.716 $0.609 $0.507 $0.312 $0.185 $0.145 $0.114 -31.08%
105 | Uzbekistan 3 1 $1.000 $1.025 $0.859 $0.783 $0.756 $0.716 $0.555 $0.224 $0.148 $0.067 -44.66%
106 | Vanuatu 3 2 $2.545 $2.343 $2.090 $2.047 $1.837 $0.813 $2.460 $1.530 $1.833 $0.938 3.62%
107 | Vietnam 4 2 $1.097 $0.937 $0.879 $0.865 $0.870 $0.814 $0.736 $0.682 $0.618 $0.477 -12.52%
108 | Virgin Islands, British 2 1 $0.465 $0.459 $0.437 $0.449 $0.396 $0.341 $0.321 $0.240 $0.229 $0.168 -16.17%
109 | Western Samoa 3 2 $0.841 $0.833 $0.832 $0.750 $0.739 $0.630 $0.686 $0.454 $0.261 $0.195 -25.41%
110 | Yemen 4 1 $0.754 $0.765 $0.752 $0.747 $0.736 $0.670 $0.629 $0.567 $0.501 $0.339 -15.67%
111 | Zaire 5 2 $0.541 $0.450 $0.440 $0.445 $0.437 $0.469 $0.412 $0.467 $0.133 $0.183 -21.00%
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APPENDIX D

Routes Exempt From the ISP
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Country

Algeria
Antigua and Barbuda
Argentina
Australia
Austria
Bahrain
Bangladesh
Barbados
Belgium
Belize
Bermuda
Bolivia
Bosnia and Herzegovina
Botswana
Brazil
Brunei
Canada
Chile
Colombia
Costa Rica
Croatia
Cyprus
Czech Republic
Denmark
Dominica
Dominican Republic
Ecuador
Egypt

El Salvador
Fiji

Finland
France
Gambia, The
Germany
Ghana
Greece
Grenada
Guatemala
Guinea
Guyana
Hong Kong
Hungary
Iceland
Indonesia
Ireland
Israel

Italy
Jamaica

No.

49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96

Country

Japan

Jordan

Korea, South
Kuwait

Luxembourg

Macau

Malaysia

Mauritius

Monaco (included in France)
Mongolia

Morocco
Netherlands
Netherlands Antilles
New Caledonia

New Zealand
Nicaragua

Nigeria

Norway

Oman

Panama

Paraguay

Peru

Poland

Portugal

Qatar

Saint Kitts and Nevis
Saint Lucia

Saint Vincent and the Grenadines
Saudi Arabia
Singapore

Slovakia

Slovenia

South Africa

Spain

Suriname

Sweden

Switzerland

Taiwan

Thailand

Trinidad and Tobago
Tunisia

Turkey

United Arab Emirates
United Kingdom
Uruguay

Venezuela

Zambia

Zimbabwe
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APPENDIX E
Other Benchmark-Compliant Routes
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27

28
29
30
31
32
33
34
35
36
37
38
39

Country No. Country

Albania 40 Lesotho

Angola 41 Liberia

Anguilla 42 Libya

Armenia 43 Liechtenstein

Aruba 44 Lithuania

Azerbaijan 45 Macedonia FDR (included in
Serbia)

Bahamas, The 46 Madagascar

Belarus 47 Malawi

Benin 48 Mali

Bhutan 49 Malta

Bulgaria 50 Mayotte (included in Comoros)

Burkina 51 Mexico

Burundi 52 Moldova

Cameroon 53 Montserrat

Cape Verde 54 Mozambique

Cayman Islands 55 Namibia

China 56 Nepal

Congo 57 Niger

Cote d'Ivoire 58 Pakistan

Djibouti 59 Papua New Guinea

Equatorial Guinea 60 Philippines

Eritrea (included in Ethiopia) 61 Reunion

Estonia 62 Romania

Ethiopia 63 Russia

Faroe Islands (included in 64 Senegal

Denmark)

French Guiana 65 Serbia

French Overseas Dept. 66 Seychelles

(Martinique)

French Polynesia 67 Sri Lanka

Gabon 68 Sudan

Georgia 69 Swaziland

Guadeloupe 70 Tanzania

Haiti 71 Tonga

Honduras 72 Turks and Caicos Islands

Iran 73 Uganda

Kazakhstan 74 Ukraine

Kyrgyzstan 75 Uzbekistan

Laos 76 Virgin Islands, British

Latvia 77 Yemen

Lebanon
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APPENDIX F

Routes Not in Compliance with Benchmarks

O 01N LN bW~

Country

Afghanistan
Andorra

Burma (Myanmar)
Cambodia

Central African Republic
Chad

Comoros

Cuba

Greenland
Guinea-Bissau
India

Iraq

Kenya

Kiribati

Korea, North

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Country

Maldives

Mauritania
Micronesia, Federated States of
Rwanda

Sao Tome and Principe
Sierra Leone

Somalia

Syria

Tajikistan

Togo

Turkmenistan

Vanuatu

Vietnam

Western Samoa

Zaire
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APPENDIX G

International Switched Traffic and Settlement Data for Facilities-Based Carriers

1985 - 2002
Year Payout Outbound Payout / Pay-in Net Payout Net Payout / U.S. Revenues U.S. Calling
($ Mil) Minutes (Mil) Minute ($ Mil) ($ Mil) Minute ($ Mil) Price
(a) (b) (c) (d) (e) () (9) (h)
= (a)/(b) =(a)-(d) =(e)/(b) =(9)/ (b)

1985 $2,487 3,650 $0.681 $1,293 $1,195 $0.327 $3,595 $0.985
1986 $2,884 4,141 $0.696 $1,412 $1,472 $0.355 $4,037 $0.975
1987 $3,440 4,833 $0.712 $1,691 $1,749 $0.362 $4,782 $0.989
1988 $4,051 5,691 $0.712 $1,923 $2,128 $0.374 $5,822 $1.023
1989 $4,748 6,764 $0.702 $2,224 $2,524 $0.373 $6,923 $1.024
1990 $5,297 8,030 $0.660 $2,443 $2,854 $0.355 $8,042 $1.002
1991 $5,852 9,072 $0.645 $2,410 $3,442 $0.379 $9,219 $1.016
1992 $6,008 10,294 $0.584 $2,481 $3,527 $0.343 $10,331 $1.004
1993 $6,372 11,513 $0.553 $2,477 $3,895 $0.338 $11,505 $0.999
1994 $7,010 13,616 $0.515 $2,502 $4,508 $0.331 $12,431 $0.913
1995 $7,604 16,057 $0.474 $2,494 $5,110 $0.318 $14,160 $0.882
1996 $8,252 19,269 $0.428 $2,451 $5,801 $0.301 $14,234 $0.739
1997 $8,056 22,812 $0.353 $2,460 $5,596 $0.245 $15,268 $0.669
1998 $7,022 24,250 $0.290 $2,158 $4,864 $0.201 $14,246 $0.587
1999 $6,361 28,363 $0.224 $1,576 $4,785 $0.169 $14,505 $0.511
2000 $5,530 30,114 $0.184 $1,448 $4,083 $0.136 $14,164 $0.470
2001 $4,526 33,280 $0.136 $1,118 $3,408 $0.102 $10,844 $0.326
2002 $3,733 35,063 $0.106 $738 $2,995 $0.085 $9,286 $0.265
Change

Over Period ($0.575) (30.242) ($0.720)

Sources: Annual Section 43.61 International Traffic Report (Table 2 for 1985 - 1990 and Table A1 for 1991 - 2002),

Because Canada and Mexico were not included in section 43.61 International Traffic Report prior to 1991, we added data for Canada and Mexico

from the International Trend Report (1998, Appendices B and C, pp. 43 - 43) for these years. These data do not include international voice or data
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traffic originated through Internet Service Providers.

Notes:
(a) Payout Total fees paid by U.S. carriers for termination of U.S. international minutes in foreign
countries.
(b) Outbound Minutes Total U.S. international minutes terminated in a foreign country.
(g) Payout / Approximate settlement rate. Weighted average of settlement rates plus any surcharges, for all international routes combined.
Nzlt?)ult’eay-ln Total fees paid by foreign carriers to U.S. carriers for terminating international minutes in the United States.
(e) Net Payout The difference between payout and pay-in.
(f) Net Payout / Minute Approximate net settlement rate. Weighted average of net settlement rates plus any surcharges, for all international routes combined.
(g)U.S. Total revenue collected by facilities-based U.S. carriers from U.S. customers for calling foreign points. Revenue may exclude some monthly flat
Revenue charges from calling plans that are not route-specific. Revenue represents receipts of facilities-based carriers only (including sales
to resellers), but excludes reseller's receipts.
(h) U.S. Calling Price Weighted average of U.S. calling prices for all international routes combined.
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SEPARATE STATEMENT OF
CHAIRMAN MICHAEL K. POWELL

Re: In the Matter of International Settlements Policies Reform, IB Docket No. 02-324;
International Settlements Rates, IB Docket No. 96-261 (Adopted March 11, 2004)

Today’s decision reforms longstanding Commission policies in light of the changes that have
taken place in the U.S. market for international calling services. The Commission’s policies in
this area have been successful in contributing to lower calling prices for consumers in the U.S.
and worldwide and increasing competition and the promotion of innovative services.

I believe that, now, more market-oriented policies will benefit consumers, as well as
competition. This item reaches the right balance in permitting flexibility for U.S. international
service providers, while protecting U.S. consumers from high rates and anticompetitive
practices.

We will continue to be vigilant, with regard to both fixed and mobile termination rates, to ensure
that U.S. consumers are not harmed when placing calls to foreign countries. In addition, we
intend to inquire further about the possible effect of high foreign mobile termination rates on
U.S. consumers and competition.

I'look forward to continuing a dialogue with my colleagues throughout the world on these
important issues.
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STATEMENT OF COMMISSIONER
MICHAEL J. COPPS

RE:  International Settlements Policy Reform, Internationals Settlement Rates (First
R&O).

First of all, I would say that the Commission’s International Settlements Policy has been
a good success for U.S. consumers. When we saw a market failure that allowed foreign carriers
to charge our consumers rates that were way above cost, we stepped in and the result is that
today rates are lower. We used our regulatory power wisely and well.

I think that the decision to initiate an NOI on mobile termination rates strikes the right
balance for this difficult issue. We do not understand mobile termination rates well enough to
compel action today. We do know, however, that in many cases they are far from being cost-
based and that they cause large and often unexpected charges for American consumers. So the
right thing to do is to seek more information, and then determine the right course of action,
which is what we announce we will do today. Several of our peer regulators are conscientiously
working to reduce these rates, so I hope that they will share their expertise with us, and will help
us understand better how their domestic mobile regulatory systems would be affected by our
decisions.

I also will accept the decision not to begin a new proceeding to reduce our benchmark
rates further at this time. But we need to recognize that the benchmark rates are now quite out-
of-date and that they are set substantially above cost. As long as competition allows U.S.
consumers to enjoy rates below the benchmark rates in most cases, this is not adverse to our
consumers. But if we see countries begin to use the out-of-date rates as excuses for increasing
rates, we may have to revisit this issue.
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STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN

Re:  International Settlements Policy Reform, International Settlement Rates, IB Dockets No.
02-234 and 96-261

Today’s decision is another important stage in the evolution of our policy towards international
settlement rates. In 1997, the Commission took the noteworthy step of adopting a benchmarks
policy that has helped to significantly reduce U.S.-international calling prices — a big win for
U.S. consumers, particularly those who recently have moved to this country. Seven years later,
the international termination rates for a large number of routes are closer to cost-based than ever
before. Consequently, we now are able to modify our International Settlements Policy (ISP) to
exempt a significant number of routes from the ISP and to allow U.S. carriers to more easily
negotiate rates for those routes on a commercial basis.

I fully support this effort to lift the ISP from competitive routes. This is such a positive
development, and one that justifies the Commission’s 1997 decision to spur competition through
policy making. I have said before that where competition takes hold and becomes stable, the
Commission is charged with taking the next step: deregulation. But they are two sides of the
same coin. Without one, you cannot have the other.

Once the presence of meaningful competition allows us to modify or repeal rules and
regulations, we cannot walk away from consumers. In this case, we rightly keep in place a
number of safeguards for all routes such as maintaining the existing benchmarks and preserving
the “no special concessions” rule. Given the market power exerted by a number of foreign
carriers, these safeguards provide a necessary backstop to protect U.S. consumers and carriers.

Finally, I fully support our announcement today to launch later this year a Notice of Inquiry
(NOI) into the status of foreign mobile termination rates. I recognize that this announcement
may not be welcomed by everyone, but I think we do a disservice to American consumers if we
do not continue to keep a close eye on developments in this important segment of our
international telecommunications marketplace. There simply is too much at stake for our
consumers as more and more international calls are made to relatives, friends, and colleagues
who are using wireless phones.

An NOI is the best way the Commission has to gather information in the most transparent and
open process possible. And I cannot emphasize enough that this NOI into foreign mobile
termination rates is simply just that — an inquiry. I have not prejudged an outcome and, indeed,
my preferred outcome would be that the market resolves itself. I hope the record ultimately
bears this out, but want to make sure we keep an eye on it in the meantime.
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